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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
[25  CFR  Part  31a] 

Indian  Education  Policies 

May  17, 1979. 

agency:  Department  of  the  Interior. 
action:  Proposed  Rule. _ 

summary:  The  Bureau  proposes  to  add  a 
new  Part  31a  to  Subchapter  E,  Chapter  1 
of  Title  25  of  the  Code  of  Federal 
Regulations.  It  will  prescribe  policies  for 
the  administration  of  all  BIA  education 
programs  including  the  operation  of  the 
BIA  school  system.  The  need  for  these 
policies  was  created  by  enactment  of 
Pub.  L  95-561  The  Education 
Amendments  of  1978,  by  our  desire  to 
meet  the  demands  placed  upon  the 
Bureau  by  the  Indian  community,  and  to 
adjust  and  respond  to  changing  needs. 
Existing  policies  are  no  longer  adequate 
or  appropriate  and  need  to  be  updated. 
DATES:  Comments  must  be  received  on 
or  before  June  21, 1979. 
addresses:  Written  comments  may  be 
submitted  by  mail  or  hand  carried  to 
Rick  Lavis,  Deputy  Assistant 
Secretary— Indian  Affairs,  Department 
of  the  Interior.  18th  and  C  Streets.  Room 
6352,  Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rick  Lavis,  Deputy  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  Room  6352,  Washington, 
D.C.  20240,  or  (202}  343-7163. 
SUPPLEMENTARY  INFORMATION:  The 
established  policies  governing  Indian 
education  have  not  been  revised  in 
recent  years  to  meet  the  changing  needs 
of  Indian  students  nor  to  reflect  the 
national  policy  of  Indian  tribal  self- 
determination.  In  fact  in  many  areas,  no 
official  policies  exist. 

Title  XI  of  Pub.  L  95-561,  The 
Education  Amendments  of  1978  and 
sections  2  and  3  of  Pub.  L  93-638,  The 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450a)  reiterate  the  policies  of  Indian 
control  of  Indian  education  and  sections 
1130  and  1133  of  Pub.  L  95-561  call  for 
the  development  and  publication  of 
policies  affecting  the  education 
programs  administered  by  the  Bureau  of 
Indian  Affairs.  For  these  reasons,  and  to 
provide  the  flexibility  coincident  with 
tribal  wishes,  special  policies  to  apply  to 
all  Bureau  education  programs  are 
deemed  desirable  and  necessary. 

The  primary  authors  of  these 
regulations  included  the  Task  Force  (#9) 


established  to  develop  new  policies 
headed  by  Ms.  Elizabeth  Holmgren, 
Office  of  Indian  Education  Programs, 
Washington,  D.C.  202-343-513  and 
Patricia  Locke,  National  Tribal 
Chairman's  Association,  Boulder, 
Colorado,  303-447-0701. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14.  It  has 
been  determined  that  these  proposed 
regulations  are  not  a  major  Federal 
action  within  the  scope  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4332(a)(c). 

This  notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary 
for  Indian  Affairs  by  209  DM8. 

It  is  proposed  to  add  a  new  Part  31a  to 
Subchapter  E,  Chapter  1  of  Title  25  of 
the  Code  of  Federal  Regulations  to  read 
as  follows: 

PART  31a— INDIAN  EDUCATION 
POLICIES 

Sec. 

Sla.l  Purpose  and  9copa. 

31a. 2  Definitions. 

Sla.3  Mission  statement. 

Sla.4  Policies. 

Sla.5  Evaluation  of  implementation  of  Pub. 

L  96-661. 

Authority:  Sec.  1130  and  1133  of  Title  XI  of 
the  Education  Amendments  of  1978  (92  Stat. 
2143,  2321  and  2325,  Pub.  L.  95-561;  25  U.S.C. 
2010  and  2013). 

$  31.1  Purpose  and  scope. 

The  purpose  of  this  Part  is  to  state  the 
policies  to  be  followed  by  all  schools 
and  education  programs  under  the 
jurisdiction  of  the  Bureau  of  Indian 
Affairs.  Contract  schools  operated  by 
Indian  tribes  or  Alaska  Native  entities 
may  develop  their  independent  policies 
or  may  adhere  to  these,  if  they  so 
choose.  The  adherence  to  the 
appropriate  policies  shall  reflect  the 
best  interests  of  the  student,  the  Federal 
government,  the  tribes  and  Alaska 
Native  entities,  and  shall  be  based  on 
educationally  sound  judgment. 

S  31a.2  Definitions. 

As  used  in  this  Part,  the  term:  (a) 
"Agency  school  board"  means  a  body, 
the  members  of  which  are  appointed  by 
the  school  boards  of  the  schools  located 
within  such  agency,  and  the  number  of 
such  members  shall  be  determined  by 
the  Director  in  consultation  with  the 
affected  tribes  or  Alaska  Native  entities 
except  that  in  agencies  serving  a  single 
school,  the  school  board  of  such  school 
shall  fulfill  these  duties. 


(b)  "Alaska  Native"  means  an  Indian, 
Eskimo,  or  Alieut  who  is  a  member  of  an 
Alaska  Native  entity. 

(c)  “Alaska  Native  entity"  means  any 
Alaska  Native  village  or  regional  or 
village  corporation  as  designed  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  (85  Stat. 
688;  43  U.S.C.  1601  et  seq.). 

(d)  "Alaska  Native  village”  means  any 
Native  village  as  defined  in  section  3  (c) 
of  the  Alaska  Native  Claims  Settlement 
Act  (85  Stat.  689;  43  U.S.C.  1602  (c)). 

(e)  “Boarding  school"  hereinafter 
referred  to  as  residential  school  means  a 
Bureau  school  offering  residential  care 
and  support  services  as  well  as  an 
academic  program. 

(f)  "Bureau”  means  the  Bureau  of 
Indian  Affairs  of  the  Department  of  the 
Interior. 

(g)  "Contract  school"  means  a  school 
(other  than  a  public  school)  which  is 
aided  by  a  financial  assistance  contract 
with  the  Bureau. 

(h)  “Day  School”  means  a  Bureau 
school  offering  an  academic  program 
and  certain  support  services  such  as 
counseling,  food,  transportation,  etc.,  but 
excluding  residential  care. 

.  (i)  "Director"  means  the  Director, 
Office  of  Indian  Education  Programs, 
Bureau  of  Indian  Affairs. 

(j)  "Indian"  means  a  member  of  an 
Indian  tribe. 

(k)  “Indian  tribe”  or  “tribe”  means 
any  Indian  tribe,  band,  nation, 
rancheria,  pueblo,  colony,  or  community 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  Federal  Government  through  the 
Bureau  of  IndTans  because  of  their  status 
as  Indians. 

(l)  “Local  school  board”  when  used 
with  respect  to  a  Bureau  school,  means 
a  body  chosen  in  accordance  with  the 
laws  of  the  tribe  or  Alaska  Native  entity 
to  be  served  or,  in  the  absence  of  such 
laws,  elected  by  the  parents  of  the 
Indian  children  attending  the  school, 
except  that  in  schools  serving  a 
substantial  number  of  students  from 
different  tribes  or  Alaska  Native  entities 
the  member  shall  be  appointed  by  the 
governing  bodies  of  the  tribes  and 
entities  affected;  and  the  number  of  such 
members  shall  be  determined  by  the 
Director  in  consultation  with  the 
affected  tribes  and  entities. 

(m)  "Post-secondary”  education 
means  any  education  program  beyond 
the  secondary  level. 

§  31a.3  Mission  statement 

Recognizing  the  special  rights  of 
Indian  tribes  and  Alaska  Native  entities 
and  the  unique  govemment-to- 
govemment  relationship  of  Indian  tribes 
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and  Alaska  Native  villages  with  the 
Federal  Government  as  affirmed  by  the 
United  States  Constitution,  United 
States  Supreme  Court  decisions, 
treaties,  Federal  statute,  and  Executive 
Orders,  and  as  set  out  in  the 
congressional  declaration  in  sections  2 
and  3  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  (Pub.  L. 
93-638;  88  Stat.  2203;  25  U.S.C.  450  and 
450A)  it  is  the  responsibility  and  goal  of 
the  Federal  Government  to  provide 
comprehensive  education  programs  and 
services  for  Indians  and  Alaska  Natives. 
As  acknowledged  in  section  5  of  the  \ 
Indian  Child  Welfare  Act  of  1978  (Pub. 

L.  95-608;  92  Stat.  3069;  25  U.S.C.  1901), 
in  the  Federal  Government’s  protection 
and  preservation  of  Indian  tribes  and 
Alaska  Native  villages  and  their 
resources,  there  is  no  resource  more 
vital  to  such  tribes  and  villages  than 
their  young  people  and  the  Federal 
Government  has  a  direct  interest,  as 
trustee,  in  protecting  Indian  and  Alaska 
Native  children,  including  their 
education.  The  mission  of  the  Bureau  of 
Indian  Affairs.  Office  of  Indian 
Education  Programs  is  to  provide  quality 
education  opportunities  from  early 
childhood  through  life  in  accordance 
with  the  tribes’  needs  for  cultural  and 
economic  well-being  in  keeping  with  the 
wide  diversity  of  Indian  tribes  and 
Alaska  Native  villages  as  distinct 
cultural  and  governmental  entities.  The 
Bureau  shall  manifest  consideration  of 
the  whole  person,  taking  into  account 
the  spiritural,  mental,  physical  and 
cultural  aspects  of  the  person  within 
family  and  tribal  or  Alaska  Native 
village  contexts. 

§  3la.4  Policies. 

In  carrying  out  its  Education  mission, 
the  Assistant  Secretary  for  Indian 
Affairs  through  the  Director  shall: 

(a)  Policy  Making.  (1)  Assure  that  no 
new  policy  shall  be  established  nor  any 
existing  policy  changes  or  modified 
without  consultation  with  affected  tribes 
and  Alaska  Native  Government  entities. 

(2)  Be  guided  in  policy  formulation 
and  funding  priorities,  including  the 
proposing  and  awarding  of  contracts 
and  grants,  by  periodic  and  systematic 
consultation  with  governing  bodies  of 
tribes  and  Alaska  Native  entities. 

(3)  Ensure  that  Indian  tribes  and 
Alaska  Native  entities  fully  exercise 
self-determination  and  control  in 
planning,  priority-setting,  development, 
management,  operation,  staffing  and 
evaluation  in  all  aspects  of  the 
education  process. 

(4)  Ensure  that  each  agency  or  local 
school  board  shall  be  authorized  and 
empowered  to  function  as  the  policy 


making  body  for  the  school,  consistent 
with  the  authority  granted  by  the  tribes 
or  Alaska  Native  entity(ies)  served  by 
the  school(s). 

(b)  Student  Rights.  Ensure  the 
constitutional,  statutory,  civil  and 
human  rights  of  all  Indian  and  Alaska 
Native  students,  and  respect  the  role  of 
tribal  judicial  systems  where 
appropriate  including  for  example, 
ensuring  that  students  have  the  right  to 
be  free  from  cruel  and  unusual 
punishment  and  that  all  disciplinary 
procedures  shall  be  consistent  with 
appropriate  customs  and  practices  of  the 
appropriate  Indian  tribe  or  Alaska 
Native  village. 

(c)  Equity  Funding.  Assure  that 
resources  for  all  education  programs  are 
equitably  distributed  for  the  benefit  of 
all  Indian  and  Alaska  Native  students, 
taking  into  account  special  educational 
needs  where  they  exist,  as  further 
described  in  Part  31h  of  this  Subchapter. 

(d)  Direction  of  Programs.  Ensure  that 
the  education  function  be  structured  in 
such  a  manner  that  all  matters  relating 
to  the  operation  of  education  programs 
be  administered  by  or  be  under  the 
direction  of  education  personnel. 

(e)  Respect  for  Family.  Promote, 
respect  and  defend  the  cohesiveness 
and  integrity  of  the  family,  and  tribal 
and  Alaska  Native  community,  as  they 
relate  to  the  educational  and  social 
prerogatives  of  the  tribes  and  Alaska 
Native  entities. 

(f)  Religious  Freedom.  Promote  and 
respect  the  right  to  cultural  practices 
and  religious  freedom  for  all  students, 
consistent  with  the  provisions  of  the 
American  Indian  Religious  Freedom  Act 
(92  Stat.  469;  Pub.  L  95-341;  42  U.S.C. 
1996). 

(g)  Tribal  Rights  Regarding  Governing 
Bodies  and  Planning.  (1)  Develop  with 
the  consent  and  consultation  of  tribes 
and  Alaska  Native  entities  a  plan  to 
include  their  direct  involvement  in  short 
and  long-range  planning  of  Bureau 
operated  post-secondary  schools 
through  the  formation  of  policy  making 
governing  boards. 

(2)  Encourage  and  defend  the  right  of 
the  tribes  and  Alaska  Native  entities  to 
govern  their  own  internal  affairs  in  all 
matters  relating  to  education,  and  their 
right  to  determine  the  equitable  and 
appropriate  composition  of  governing 
boards  at  Bureau  off-reservation  and 
post-secondary  schools. 

(h)  Multilingual  Education.  Provide 
for  a  comprehensive  multiculture  and 
multilingual  educational  program 
including  the  production  and  use  of 
instructional  materials,  culturally 
appropriate  methodologies  and  teaching 
and  learning  strategies  that  will 


reinforce,  preserve  and  maintain  Indian 
and  Alaska  Native  languages,  cultures, 
and  histories  which  tribes  and  Alaska 
Native  entities  may  use  at  their 
discretion. 

(1)  Choice  of  School.  Afford  Indian 
and  Alaska  Native  students  the 
opportunity  to  attend  local  day  schools 
and  other  schools  of  choice  and  the 
option  to  attend  boarding  schools  when 
the  students,  parents,  and  tribe  or 
Alaska  Native  village  determine  it  is  in 
the  students’  best  interest  except  that, 
residential  schools  shall  not  be  used  as 
substitutes  for  providing  adequate  social 
services  to  Indian  and  Alaska  Native 
families. 

(j)  Tribal  Education  Plans.  Assist 
tribes  and  Alaska  Native  entities  at 
their  request  in  the  development  of 
departments  of  education,  education 
codes,  and  comprehensive  education 
plans. 

(k)  Advocacy  and  Coordination.  (1) 
Serve  as  an  advocate  for  Indian  tribes 
and  Alaska  Native  entities  in  education 
matters  before  the  Federal,  state  and 
local  governments. 

(2)  Assume  an  assertive  role  in 
coordinating  comprehensive  support  for 
Indian  and  Alaska  Native  students 
internally  and  from  other  agencies  in 
education,  mental  and  physical  health, 
juvenile  justice,  job  training,  including 
apprenticeship  programs  and  other 
related  Federal,  state  and  local 
programs  and  services. 

(3)  Serve  as  an  advocate  and  carry  out 
responsibilities  for  Indian  and  Alaska 
Native  students  in  public  and  other  non- 
Bureau  operated  schools  consistent  with 
the  wishes  of  the  appropriate  Indian 
tribes  and  Alaska  Native  entities. 

(l)  Student  Assessment.  Establish  and 
maintain  a  program  of  research  and 
development  to  provide  accurate  and 
culturally  specific  assessment 
instruments  to  measure  student 
performance  in  cooperation  with,  and  at 
the  option  of,  tribes  and  Alaska  Natives. 

(m)  Recruitment  of  Indians.  Adopt 
procedures  to  insure  that  qualified 
Indian  and  Alaska  Native  educators  are 
recruited  for  positions  appropriate  to 
their  cultural  background  and 
qualifications. 

(n)  Priorities  in  Contracts  and  Grants. 
Provide  financial  support  through 
contracts,  grants  or  other  funding 
mechanisms  with  first  priority  given  to 
the  tribes  and  Alaska  Native  entities, 
tribal  organizations,  tribally  controlled 
community  colleges,  and  Indian  or 
Alaska  Native  professional  or  technical 
assistance  organizations  which  have  the 
sanction  of  the  benefitting  tribes  and 
Alaska  Native  entities. 
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(o)  Community  School  Concept 
Promote  the  community  school  concept 
by  encouraging  year  around  multi-use  of 
educational  facilities,  equipment  and 
services  for  tribal,  Alaska  Native 
village,  and  community  development. 

(p)  Education  Close  to  Home.  Provide 
day  and  residential  educational  services 
as  close  to  an  Indian  or  Alaska  Native 
student’s  home  as  possible,  except  when 
a  student  elects  to  attend  a  school 
elsewhere  for  specialized  curricular 
offerings  or  services. 

(q)  Tribal  Notification  and 
Involvement  and  Programs  Flexibility. 
(1)  Notify  Indian  tribes  and  Alaska 
Native  entities  of  proposed,  pending  or 
final  Federal  legislation,  appropriations, 
Solicitor's  and  Attorney  General’s 
opinions,  and  court  decisions  affecting 
Indian  and  Alaska  Native  education  for 
the  purposes  of  information  and 
consultation  providing  them  ready 
access  at  the  local  level  to  all 
evaluations,  data,  records,  reports,  and 
other  relevant  information. 

(2)  implement  rules,  regulations, 
procedures,  practices,  and  standards  to 
insure  flexibility  in  the  exercise  of  local 
tribal  or  Alaska  Native  village  options, 
and  provide  for  input  in  periodic 
reviews,  evaluations,  and  revisions  to 
meet  changing  needs  and  circumstances. 

(r)  Career  and  Higher  Education.  (1) 
Ensure  to  the  extent  possible  that  all 
students  who  choose  to  pursue  career 
and  post-secondary  education,  including 
but  not  limited  to,  undergraduate  and 
graduate  programs,  or  preparation  for 
skilled  trades,  receive  adequate 
academic  or  other  preparation,  at  the 
schools  of  their  choice,  assuring  that 
students  are  provided  adequate  support 
services  to  enable  them  to  meet  their 
educational  goals. 

(2)  Extend  to  tribes  and  Alaska  Native 
entities  the  prerogative  of  determining 
those  critical  professions  and  fields  of 
study  in  post-secondary  education 
which  are  of  the  highest  priority  to  meet 
their  economic  and  cultural  goals. 

(s)  Planning,  Maintenance  and  Use  of 
Facilities.  (1)  Ensure  that  the  needs  of 
the  students  and  tribal  or  Alaska  Native 
community  will  receive  first  priority  in 
the  planning,  design,  construction, 
operation  and  maintenance  of  Bureau 
schools  and  residential  facilities,  which 
assure  a  supportive  environment  for 
learning,  living  and  recreation. 

(2)  Maintain  all  school  and  residential 
facilities  to  meet  appropriate  tribal, 
state  or  Federal  safety,  health  and  child 
care  standards.  If  a  conflict  exists  in 
these  standards,  the  Federalstandard 
shall  be  followed;  in  the  absence  of  a 
Federal  standards,  the  tribal  standard 
shall  be  followed.  In  case  of  conflict. 


any  such  tribal  health  or  safety 
standards  shall  be  no  greater  than  any 
otherwise  applicable  State  standard. 

(t)  Alternative,  Innovative  and 
Exemplary  Programs.  Vigorously 
encourage  alternative,  innovative  and 
exemplary  programs  reflecting  tribal  or 
Alaska  Native  village  specific  learning 
styles,  including  but  not  limited  to, 
parent-based  early  childhood  education 
programs,  adult  and  vocational 
technical  education,  library  and  media 
services,  special  education  including 
programs  for  handicapped,  gifted,  and 
talented  students,  summer  programs, 
and  career  development. 

(u)  Training.  Provide  support  and 
technical  assistance  at  all  levels  for  the 
training  of  duly  sanctioned  tribal  and 
Alaska  Native  entity  education 
representatives  involved  in  educational 
decision  making,  including  pre-service 
and  in-service  training  for  educators. 

(v)  Tribally  Controlled  Community 
Colleges.  Assist  tribes  and  Alaska 
Native  entities  in  their  planning, 
designing  construction  operation  and 
maintenance  of  tribally  controlled 
community  colleges,  consistent  with  all 
appropriate  legislation.  (See  Part  33  of 
this  Subchapter.) 

(w)  Equal  Opportunity.  Establish  and 
enforce  policies  and  practices  to 
guarantee  equal  opportunity  and  open 
access  to  all  Indian  and  Alaska  Native 
students  in  all  matters  relating  to  their 
education  programs. 

(x)  Accountability.  Evaluation  and 
MIS.  (1)  Enforce  a  strict  standard  of 
fiscal  and  programmatic  accountability 
to  the  tribes  and  Alaska  Native  entities 
and  assit  them  in  the  development  of 
their  own  standards  of  accountability 
and  carry  out  annual  evaluations  of  all 
Bureau-operated  or  funded  education 
programs. 

(2)  Provide  and  make  available  a 
computerized  management  information 
system  which  will  provide  statistical 
information  such  as,  but  not  limited  to, 
student  enrollment,  curriculum,  staff, 
facilities,  student  assessments  and 
related  educational  information. 

(y)  Accreditation.  Encourage  and 
assist  all  Bureau  and  contract  schools  to 
attain  appropriate  State,  Regional, 

Tribal  or  National  accreditation. 

(z)  Eligibility  for  Services.  Serve 
Indian  and  Alaska  Native  students  who 
are  recognized  by  the  Secretary  of  the 
Interior  as  eligible  for  Federal  services, 
because  of  their  status  as  Indians  or 
Alaska  Natives,  whose  Indian  blood 
quantum  is  V*  degree  or  more. 


S  31a .5  Evaluation  of  implementation  of 
Pub.  L  95-561. 

The  Director,  Office  Indian  Education 
Programs  will  develop  guidelines  for 
evaluating  all  functional  and 
programmatic  responsibilites  associated 
with  Title  XI  of  the  Education 
Amendments  of  1978  (Pub.  L.  95-561). 
Forrest ).  Gerard, 

Assistant  Secretary— Indian  Affairs. 

May  17, 1979. 

[FR  Doc.  79-16008  Filed  5-21-79;  &45  amj 

BILLING  CODE  4310-02-M 


[25  CFR  Part  31b] 

Transfer  of  Indian  Education 
Functions 

May  17. 1979. 

AGENCY:  Department  of  the  Interior. 
action:  Proposed  Rule. 

SUMMARY:  This  rule  is  being  published 
to  (1)  inform  the  public  of  the  proposed 
changes  in  line  authority  for  the 
administration  of  the  education  program 
and  functions  of  the  Bureau  of  Indian 
Affairs,  and  (2)  describe  the  procedures 
to  be  followed  in  transfering  control 
over  Agency  and  Area  education 
functions  from  BIA  Agency 
Superintendents  and  Area  Directors  to 
the  Director,  Office  of  Indian  Education 
Programs  and  his/her  subordinates. 
These  changes  are  required  by  sections 
1126  and  1127  of  the  Education 
Amendments  of  1978  (Pub.  L  95-561;  25 
U.S.C.  2006). 

dates:  Comments  must  be  received  on 
or  before  June  21, 1979. 

ADDRESSES:  Written  comments  may  be 
sent  or  handcarried  to:  Rick  Lavis, 
Deputy  Assistant  Secretary — Indian 
Affairs,  Department  of  the  Interior, 

Room  6352, 18th  and  C  Streets,  N.W., 
Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Lavis,  Deputy  Assistant  Secretary 
for  Indian  Affairs,  Department  of  the 
Interior,  18th  and  C  Streets,  N.W., 
Washington,  D.C.  20240,  (202)  343-7163. 

SUPPLEMENTARY  INFORMATION*.  Thi8 
notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary 
for  Indian  Affairs  by  209  DM  8. 

Prior  to  the  new  legislation  (Pub.  L. 
95-561)  previous  control  for  the  Office  of 
Indian  Education  Programs,  Bureau  of 
Indian  Affairs,  was  from  the 
Commissioner  of  Indian  Affairs  to  Area 
Office  Directors  with  further 
redelegations  to  Agency 
Superintendents  authorized. 
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This  new  legislation  vests  in  the 
Assistant  Secretary — Indian  Affairs  the 
responsibility  for  carrying  out  Indian 
education  programs  functions  through 
the  Director,  Office  of  Indian  Education 
Programs.  These  proposed  rules 
provided  for  the  delegation  of  authority 
and  control  from  the  Assistant  Secretary 
for  Indian  Affairs  to  the  Director,  Office 
of  Indian  Education  Programs.  Further 
delegation  may  be  made  from  the 
Director  to  the  Agency  Superintendent 
for  Education,  to  an  Area  Education 
Programs  Director,  or  President  of  a 
post-secondary  institution. 

It  has  been  determined  that  these 
proposed  regulations  are  not  a  major 
federal  action  within  the  scope  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332(2)(c). 

The  Department  of  Interior  has 
determined  that  this  document  in  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 

The  primary  authors  of  this  notice  are 
Richard  Whitesell  and  Suzy  Erlich,  Co- 
Chairpersons,  Pub.  L.  95-561 
Implementation  Task  Force  No.  4  (406) 
676-4700— Whitesell  or  (202)  638-2287— 
Erlich. 

Subchapter  E  of  Chapter  1  of  Title  25 
of  the  Code  of  Federal  Regulations  is 
amended  by  the  addition  of  a  new  part 
read  as  follows: 

PART  31b— TRANSFER  OF  INDIAN 
EDUCATION  FUNCTIONS 

Sec. 

31b.l  Definitions. 

31b.2  Policy. 

31b.3  Delegation  of  authority. 

3lb.4  Redelegation  of  authority. 

31b.5  Area  education  program  functions. 
31b.8  Agency  education  programs  functions. 
3lb.7  Implementing  procedures. 

31b.8  Realignment  of  area  and  agency 
offices. 

3lb.9  Development  of  procedures. 

31b.l0  Issuance  of  procedures. 

Authority:  Sec.  1126  of  Pub.  L  95-561, 
Education  Amendments  of  1976  (92  Stat  2143, 
2391;  25  U.S.C.  2006). 

§  31b.  1  Definitions. 

(a)  "Early  childhood**  means 
education  activities  serving  the  0  to  6 
year  old  child,  including  pre-natal, 
childcare,  homebase,  homebound  and 
special  education  programs. 

(b)  "Elementary  and  secondary 
education”  means  those  programs 
serving  the  child  from  kindergarten 
through  grade  twelve. 

(c)  "Post-secondary"  means  those 
programs  operated  at  the  Southwestern 
Indian  Polytechnic  Institute,  the  Institute 
of  American  Indian  Arts,  and  the 
Haskell  Indian  Junior  College  and  those 


operated  at  Indian  Controlled 
Community  Colleges  under  Pub.  L.  95- 
471. 

(d)  “Adult  education"  means  those 
programs,  (other  than  elementary  and 
secondary  education)  serving  the  Indian 
population  aged  16  above. 

§  31b.2  Policy. 

It  is  the  policy  of  the  Department  of 
the  Interior  that: 

(a)  Indian  control  of  Indian  Affairs  in 
all  matters  relating  to  education  shall  be 
facilitated. 

(b)  Authority  to  perform  education 
functions  shall  be  delegated  directly 
from  the  Assistant  Secretary  for  Indian 
Affairs  to  the  Director,  Office  of  Indian 
Education  Programs. 

(c)  Administrative  authority  shall  be 
compatible  with  program  authorities, 
and  both  shall  be  delegated  to  the 
operating  level  to  assure  efficient  and 
effective  delivery  of  services  to  Indian 
Tribes. 

(d)  The  Director,  Office  of  Indian 
Education  Programs  shall  directly 
supervise  the  operation  of  Indian 
education  program  personnel  at  the 
Area,  Agency,  and  post-secondary 
institution  levels. 

(e)  Indian  Education  program 
functions  to  be  performed  at  the  Area 
office  level  shall  be  limited  to  those 
dealing  with  higher  education,  Johnson- 
O'Malley  aid  to  non-Bureau  schools,  off- 
reservation  boarding  schools,  those 
education  program  operations  serving 
tribes  from  more  than  one  agency  except 
those  at  the  three  post-secondary 
institutions,  on-reservations  education 
functions  located  at  an  agency  where  no 
education  personnel  are  assigned, 
contract  operations,  and  adult 
education.  The  three  post-secondary 
institutions  under  the  Director,  Office  of 
Indian  Education  Progams  shall  be 
responsible  for  post-secondary 
education  functions  described  in  the 
Departmental  Manual. 

§  31b.3  Delegation  of  authority. 

The  administrative  and  programmatic 
authorities  of  the  Assistant  Secretary  for 
Indian  Affaire  pertaining  to  Indian 
education  functions  shall  not  be 
delegated  to  other  than  the  Director, 
Office  of  Indian  Education  Programs. 

The  Assistant  Secretary  shall  publish 
his  delegation  of  authorities  to  the 
Director  in  the  Bureau  of  Indian  Affaire 
Manual  after  the  effective  date  of  these 
Regulations. 

§  31b.4  Redelegation  of  authority. 

The  authorities  of  the  Assistant 
Secretary  for  Indian  Affaire  as  delegated 
to  the  Director,  Office  of  Indian 


Education  Programs,  may  be  redelegated 
by  the  Director  to  a  Bureau  of  Indian 
Affaire  Agency  Superintendent  for 
Education,  to  a  Bureau  Area  Education 
Programs  Director,  or  to  a  President  of  a 
Bureau  of  Indian  Affaire  post-secondary 
education  institution. 

§  31b.  5  Area  education  program 
functions. 

A  Bureau  Area  Education  Programs 
Director  shall  perform  those  Bureau  of 
Indian  Affairs  education  functions 
related  to  Johnson-O’Malley  aid  to  non- 
Bureau  schools,  Higher  Education, 
Bureau  Peripheral  Dormitories,  Adult 
Education,  off-reservation  boarding 
schools,  on-reservation  functions 
located  at  an  agency  where  no 
education  personnel  are  assigned, 
contract  operations,  and  those  education 
program  operations  serving  tribes  from 
more  than  one  agency,  except  those  of 
the  Bureau’s  post-secondary  institutions. 

§  31b.6  Agency  education  programs 
functions. 

A  Bureau  Agency  Superintendent  for 
Education  shall  perform  those  education 
functions  related  to  elementary  and 
secondary  education,  early  childhood 
education,  peripheral  dormitory 
operations  serving  a  single  agency,  and 
special  education  programs. 

§  3 1b.  7  Implementing  procedures. 

(a)  The  Assistant  Secretary  for  Indian 
Affaire  shall: 

(1)  Implement  the  transfer  for  Indian 
education  functions  from  the  jurisdiction 
of  Agency  Superintendents  and  Area 
Office  Directors  to  the  Director,  Office 
of  Indian  Education  Programs. 

(2)  Modify  existing  descriptions  of 
positions  for  Area  Office  Directors, 
Agency  Superintendents,  and  all  other 
personnel  directly  and  substantially 
involved  with  the  provision  of  education 
services  by  the  Bureau. 

(b)  The  Director,  Office  of  Indian 
Education  Programs  shall: 

(1)  For  Area  and  Agency  Personnel: 

(1)  Properly  list  the  duties  of  each 
employee  required  to  perform  functions 
redelegated  by  the  Director; 

(ii)  Define  the  responsibilities  for 
monitoring  and  evaluating  education 
programs;  and 

(iii)  Reflect  supervision  of  these 
employees  by  the  Director,  Office  of 
Incjian  Education  Programs. 

(2)  For  all  other  personnel: 

(i)  Define  responsibilities  for 

employees  providing  technical  and 
coordinating  assistance  for  support 
services  to  the  Director,  Office  of  Indian 
Education  Programs  and  his/her 
subordinates,  including  procurement. 
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contracting,  personnel,  and  other 
administrative  support  areas. 

831b .8  Realignment  of  area  and  agency 
offices. 

The  Assistant  Secretary  for  Indian 
Affairs  shall  implement  Bureau  of  Indian 
Affairs  Area  Office  and  Agency  Office 
reorganizations  required  to  structure 
these  offices  consistent  with  education 
program  activities  to  be  undertaken  at 
those  levels. 

31b.9  Development  of  procedures. 

The  Director,  Office  of  Indian 
Education  Programs,  shall  draft 
procedures  to  govern  the  provision  of 
support  services  by  the  Bureau  of  Indian 
Affairs  for  the  education  function.  These 
procedures  shall  be  consistent  with 
existing  laws,  regulations,  Executive 
Orders,  and  Departmental  policies 
governing  administrative  support 
services,  these  provisions  shall  be 
drafted  in  consultation  with  those 
personnel  within  the  Bureau  of  Indian 
Affairs  who  are  responsible  to  the 
Commissioner  of  Indian  Affairs  for 
providing  support  services. 

$  31b.10  Issuance  of  procedures. 

The  Assistant  Secretary  for  Indian 
Affairs,  directly  or  through  the 
Commissioner  of  Indian  Affairs,  shall 
issue  procedures  in  the  Bureau  of  Indian 
Affairs  Manual  governing  the  provision 
of  support  services  to  the  Bureau’s 
education  function. 

Forrest  J.  Gerard, 

Assistant  Secretary— Indian  Affairs. 

May  17. 1979. 

[FR  Doc.  7S-M00B  Filed  5-21-79;  8:45  am] 

BiLUNO  CODE  *310-02-* 


[25  CFR  Part  31g] 

Education  Personnel 

May  17, 1979. 

agency:  Department  of  the  Interior. 
ACTION:  Proposed  Rule. 

summary:  Notice  is  hereby  given  that  it 
is  proposed  to  add  a  new  part  to 
Subchapter  E,  Chapter  1,  of  Title  25  of 
the  Code  of  Federal  Regulations.  This 
addition  is  proposed  to  implement 
sections  1131  and  1135  of  the  Education 
Amendments  of  1978  (Pub.  L  95-561,  92 
Stat.  2143,  2322  and  2327;  25  U.S.C.  2011 
and  2015).  It  (1)  defines  education 
positions  and  the  terms  conditions  of 
employment  of  educators  in  the  Bureau 
of  Indian  Affairs;  (2)  establishes  a 
system  for  recruitment,  employment  and 
payment  of  teachers  and  other 
personnel  in  Bureau  of  Indian  Affairs 
operated  schools  and  Agency  Office 


education  programs;  and  (3)  involves  the 
participation  of  Indian  school  boards. 
dates:  Comments  must  be  received  on 
or  before  June  21, 1979. 

ADDRESSES:  Send  comments  regarding 
the  proposed  regulations  to  Rick  C. 

Lavis,  Deputy  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  Room  6352, 18th  and  C  Streets, 
N.W.,  Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rick  C.  Lavis,  Deputy  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  Washington,  D.C.  20240 
or (202)  343-7163. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
Interior  to  the  Assistant  Secretary  for 
Indian  Affairs  by  209  DM  8. 

Section  1131  of  Pub.  L.  95-561  excepts 
most  Bureau  of  Indian  Affairs  positions 
directly  concerned  with  school 
operations  from  many  of  the  Federal 
personnel  provisions  enacted  in  Title  5 
of  the  United  States  Code.  Section  1131 
authorizes  employment  and  payment 
procedures  which  are  patterned  after 
local  public  school  district  procedures 
and,  therefore,  are  considered  more 
responsive  to  the  needs  of  Indian  tribes 
and  school  administrators.  These  new 
procedures  are  primarily  controlled  at 
the  local  school  level. 

In  addition,  the  hiring  and  discharge 
of  school  employees  are  subject  to 
Indian  school  board  approval. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 

I  have  determined  that  these  proposed 
regulations  are  not  a  major  Federal 
action  within  the  scope  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4332(2)  (c). 

The  primary  authors  for  this  document 
are  James  D.  Parmenter,  Task  Force 
Member,  Field  Administrative  Officer, 
Albuquerque,  N.  Mex.,  telephone 
number  (FTS)  474-6593,  commercial 
(505)  766-3593,  and  Larry  D.  Holman, 
Task  Force  Member,  Eastern  Navajo 
Agency,  Crownpoint,  N.  Mex.,  telephone 
number  (505)  786-5360. 

It  is  proposed  to  add  the  following 
new  part  31g,  Subchapter  E,  Title  25  of 
the  Code  of  Federal  Regulations,  to  read 
as  follows: 

PART  31g— EDUCATION  PERSONNEL 

fee. 

Slg.l  Scope. 

31g.2  Definitions. 

31g.3  Education  positions. 

31g.4  Qualifications  for  educators. 


31g.5  Basic  compensation  for  educators  and 
education  positions. 

31g.6  Appointment  of  educators. 

31g.7  Discharge  of  educators. 

31g.8  Entitlement  of  educators  to 
compensation. 

31g.9  Payment  of  compensation  to 
educators. 

31g.l0  Conditions  of  employment  of 
educators. 

31g.ll  Length  of  the  school  year. 

31g.l2  Leave  system  for  educators. 

31g.l3  Status  quo  employees  in  education 
positions. 

31g.l4  Interim  procedures. 

Authority:  Chapter  2285  of  the  Act  of 
March  1, 1907  (34  Stat.  1016,  5  U.S.C.  59). 
Chapter  388,  Section  1  of  the  Act  of  August 
24, 1912,  as  amended  (37  Stat.  519, 42  Stat. 

829,  45  Stat.  493,  71  Stat.  282,  25  U.S.C.  275), 
and  Sections  1131  and  1135  of  the  Act  of 
November  1, 1978  (92  Stat.  2322  and  2327,  25 
U.S.C.  2011  and  2015). 

§  31g.1  Scope. 

(a)  Primary  scope.  This  part  applies  to 
all  individuals  appointed  or  converted  to 
contract  education  positions  after 
November  1, 1979.  Sections  31g.3,  31g.ll, 
and  31g.l2(d)  apply  to  all  positions  in 
the  Office  of  Indian  Education  Programs. 

(b)  Secondary  scope.  Section  31g.l3 
applies  to  all  employees  with  continuing 
tenure  in  both  the  competitive  and 
excepted  service  who  incumber 
education  positions.  Section  31g.l4 
applies  to  employees  appointed  with  a 
time  limitation  before  November  1, 1979, 
with  a  prospective  conversion  to  the 
contract  appointment  on  or  near  July  1, 
1980. 

8  31g.2  Definition. 

As  used  in  this  Part,  the  term: 

(a)  "Agency”  means  an  organization 
unit  of  the  Bureau  which  provides  direct 
services  to  the  governing  body  or  bodies 
and  members  of  one  or  more  specified 
Indian  Tribes.  The  term  includes  Bureau 
Area  Offices  only  the  respect  to  off- 
reservation  boarding  schools 
administered  directly  by  such  Offices. 

(b)  “Agency  School  Board”  means  a 
body,  the  members  of  which  are 
appointed  by  the  school  boards  of  the 
school  located  within  such  agency,  and 
the  number  of  such  members  shall  be 
determined  by  the  Director  in 
consultation  with  the  affected  Tribes, 
except  that,  in  agencies  serving  a  single 
school,  the  school  board  of  such  school 
shall  fulfill  these  duties. 

(c)  “Agency  School  Superintendent" 
means  the  Bureau  Official  in  charge  of 
education  functions  at  an  Agency  Office 
and  to  whom  the  school  supervisor^) 
and  other  educators  in  the  Agency 
report. 
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(d)  “Assistant  Secretary”  means  the 
Assistant  Secretary  for  Indian  Affairs  of 
the  Department  of  the  Interior. 

(e)  “Bureau”  means  the  Bureau  of 
Indian  Affairs  of  the  Department  of  the 
Interior. 

(f)  "Director"  means  the  Director  of 
the  Office  of  Indian  Education  Programs 
in  the  Bureau. 

(g)  “Education  Function”  means  the 
administration  and  implementation  of 
the  Bureau's  education  programs  and 
activities  (including  school  operations). 

(h)  “Education  Position”  means  a 
position  in  the  Bureau  the  duties  and 
responsibilities  of  which: 

(1)  Are  performed  on  a  school-year 
basis  principally  in  a  Bureau  school  and 
involve: 

(i)  Classroom  or  other  instruction  or 
the  supervision  or  direction  of  classroom 
or  other  instruction; 

(ii)  Any  activity  (other  than  teaching) 
which  requires  academic  credits  in 
educational  theory  and  practice  equal  to 
the  academic  credits  in  educational 
theory  and  practice  required  for  a 
bachelor’s  degree  in  education  from  an 
accredited  institution  of  higher 
education;  or 

(iii)  Any  activity  in  or  related  to  the 
field  of  education  notwithstanding  that 
academic  credits  in  educational  theory 
and  practice  are  not  a  formal 
requirement  for  the  conduct  of  such 
activity. 

(2)  Are  performed  at  the  Agency  level 
of  the  Bureau  and  involve  the 
implementation  of  education-related 
Bureau  Program  other  than  the  position 
of  Agency  school  superintendent. 

(i)  “Educator"  means  an  individual 
whose  services  are  required,  or  who  is 
employed,  in  an  education  position. 

(j)  “Local  School  Board”  means  a 
body  chosen  in  accordance  with  the 
laws  of  the  Tribe  to  be  served  or,  in  the 
absence  of  such  laws,  elected  by  the 
parents  of  the  Indian  children  attending 
a  Bureau  school,  except  that  in  schools 
serving  a  substantial  number  of  students 
from  different  Tribes,  the  members  shall 
be  appointed  by  the  governing  bodies  of 
the  Tribes  affected  and  the  number  of 
such  members  shall  be  determined  by 
the  Director  in  consultation  with  the 
affected  Tribes. 

(k)  “School  Board”  means  an  Agency 
school  board,  a  local  school  board,  and 
any  other  organization  established  by 
one  or  more  tribal  governments  for  the . 
purpose  of  oversight  of  a  specific  Bureau 
education  program,  activity,  or  function. 

(l)  “School  Supervisor”  means  the 
Bureau  official  in  charge  of  a  Bureau 
school  and  who  reports  to  an  Agency 
school  superintendent. 


§  31g.3  Education  positions. 

(a)  The  Director  shall  establish  the 
number,  kinds,  and  locations  of 
positions  required  to  carry  out  the 
Bureau's  education  function.  No  position 
will  be  established  or  continued  for 
which  (1)  funds  are  not  available  or  (2) 
there  is  not  a  clearly  demonstrable  need 
and  intent  for  it  to  be  filled  to  carry  out 
an  education  function. 

(b)  Positions  established  for  regularly 
recurring  needs  will  be  restricted  to 
school  year  duration  to  the  greatest 
extent  practical.  Vacation  requirements 
such  as  summer  school,  facility 
rehabilitation,  etc.,  should  be  met 
through  temporary  appointments. 
Particular  care  shall  be  taken  to  insure 
that: 

(1)  Calendar  year  positions  are  clearly 
required  and  involve  essential 
assignments  providing  twelve  (12) 
months  of  work. 

(2)  All  mixed  grade  level  Federal 
Wage  System  Calendar  year  positions 
are  specifically  examined  and  justified 
as  having  the  highest  skill  requirement 
evenly  distributed  over  the  entire 
calendar  year.  When  the  highest  skill 
requireinent  has  a  paramount 
association  with  either  the  school  year 
or  the  vacation  period,  the  position  shall 
be  divided  into  two  positions.  One  shall 
be  the  school  year  position  for 
continuing  contract  employment.  The 
other  shall  be  a  temporary  position  for 
the  duration  of  the  vacation  period. 

§  31g.4  Qualifications  for  educators. 

(a)  Qualification  related  to  positions. 
The  Director  shall  publish  in  the  Bureau 
Manual  (BIAM)  the  qualification 
requirements  for  each  kind  of  position 
established.  As  a  minimum,  these 
qualification  requirements  shall  be 
equivalent  to  those  established  by  the 
appropriate  licensing  and  certification 
authorities  of  the  state  in  which  the 
position  is  located. 

(1)  The  Director  shall  consult  with  the 
respective  State  Education  Agency 
certification  authorities  to  determine 
which  parts  of  such  state’s  requirements 
for  professional  educator  positions  in 
early  childhood,  elementary,  and 
secondary  programs  may  not  be 
relevant  to  or  appropriate  for  the 
education  operations  of  the  Bureau  in 
such  state.  For  those  parts  which  are  not 
relevant  or  appropriate,  the  Director 
shall  establish  and  publish  in  the  Bureau 
Manual  (BIAM)  suitable  requirements 
which  are  directly  and  materially 
applicable  to  such  Bureau  education 
operations. 

(2)  The  Director  shall: 

(i)  Consult  with  the  North  Central 
Association  of  Colleges  and  Secondary 


Schools  to  determine  requirements  for 
the  Bureau  which  will  meet 
accreditation  standards;  and 

(ii)  Require  appropriate  certification 
from  applicants  for  instructor,  assistant 
professor,  associate  professor,  and 
professor  positions  in  post-secondary 
programs. 

(3)  For  all  other  positions,  the  Director 
shall  require  state  licensing  or 
certification  as  a  minimum  when 
applicable  to  the  position.  When  no 
state  requirements  apply,  the  Director 
will  establish  requirements  designed  to 
assure  satisfactory  performance  in  the 
position. 

(b)  Qualifications  related  to 
individuals.  An  applicant  for  an 
education  position  must  establish  that 
he/she  meets  the  requirements  of  the 
position  by  submitting  a  documentation 
of  his/her  background  and  being 
interviewed  by  a  supervisory  Bureau 
education  program  official  with  line 
authority.  The  appropriate  school  board 
may  also  request  an  interview  with  the 
applicant.  The  documentation  of  their 
background  is  subject  to  verification. 
Falsification  may  result  in  disciplinary 
action  or  removal  from  the  position  to 
which  they  were  appointed  and  may 
subject  them  to  criminal  prosecution. 
Specific  requirements  and  exceptions 
are  as  follows: 

(1)  The  best  qualified  group  in  a  pool 
of  applicants  for  professional  pupil 
contact  personnel  will  include  those 
who  have  a  record  of: 

(1)  Successful  teaching, 

(ii)  Practice  teaching,  or 

(iii)  A  practicum  course  which,  by 
states  standards,  equates  to  practice 
teaching. 

(2)  All  professional  educators  shall  be 
informed,  and.required  to  certify  that 
they  have  been  informed  before 
appointment,  that  they  will  be  required 
to  comply  with  and  support  duly 
adopted  school  board  policies  and  that 
they  are  in  no  way  to  assert  that  their 
academic  preparation  makes  them 
superior  to  the  students’  parents  with 
respect  to  tribal  culture  or  language. 

(3)  School  boards  may  waive  formal 
education  and  state  certification 
requirements  for  tribal  members  who 
are  hired  to  teach  tribal  culture  and 
language.  However,  tribal  members 
appointed  to  teaching  positions  with  a 
waiver  of  formal  education  and  state 
certification  requirements  may  not  have 
their  basic  pay  rate  set  higher  than  the 
rate  established  for  qualified  educators 
at  that  locale. 

(c)  Identification  of  qualified 
individuals.  The  Director  shall  require 
each  Agency  school  superintendent  and 
other  appropriate  local  officials  in  the 
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education  program  organization  to 
continuously  maintain  pools  of  qualified 
applicants  for  each  of  the  kinds  of 
established  positions.  Only  applicants 
whose  qualifications  are  established 
and  who  indicate  an  interest  in  working 
only  in  specific  locations  may  be 
included  in  such  applicant  pools.  The 
Director  shall  continuously  maintain  a 
national  pool  of  qualified  applicants  for 
each  of  the  kinds  of  positions 
established.  Applicants  whose 
qualifications  are  established  and  who 
either  do  not  indicate  an  interest  in  a 
specific  location  or  indicate  an  interest 
in  working  anywhere  will  be  entered  in 
the  national  pools.  The  national  pools 
are  a  secondary  source  of  applicants 
and  may  be  used  only  when  the  local 
pools  are  exhausted.  If  a  school 
supervisor  or  an  Agency  school 
superintendent  is  unable  to  find  a 
qualified  applicant  from  the  local  pool, 
the  Director  will  supply  a  list  of 
qualified  applicants  from  the  national 
pool. 

(d)  Recruitment  and  training  for 
Indian  educators.  The  Director  shall 
implement  a  recruitment  program  to 
attract  qualified  Indians  for  education 
positions.  The  program  shall  describe 
opportunities  for  advancement  and 
define  steps  required  for  promotion  from 
within  the  Bureau.  The  promotion 
program  for  all  supervisory  positions 
and  positions  equivalent  to  GS-10  and 
above  shall  require  a  minimum  of  six 
months  tutored  work  experience  by  the 
applicant  during  the  school  year  at  the 
advanced  position  (or  a  comparable 
position)  under  the  tutorage  of  a 
competent  educator  already  holding 
such  position.  Selected  tutors  will  design 
a  training  plan  for  approval  by  the 
Director  which  shall  provide 
opportunities  for  experiences  in  every 
phase  of  the  position,  including  a 
minimum  monthly  evaluation,  and  final 
certification  of  successful  or 
unsuccessful  completion  according  to  an 
established  criteria.  Unsuccessful 
trainees  may  reapply  for  training. 
Successful  trainees  shall  be  eligible  for 
promotion. 

9  31g.5  Basic  compensation  for  educators 
and  education  positions. 

(a)  Schedule  of  basic  compensation 
rates.  The  Director  shall  publish  in  the 
Bureau  Manual  (BIAM)  a  schedule  of 
basic  annual  compensation  rates  for 
educators  and  education  positions.  This 
schedule  shall  be  comparable  to  the 
rates  in  effect  under  the  General 
Schedule  for  individuals  with 
comparable  qualifications,  and  holding 
comparable  positions,  to  whom  Chapter 
51  of  Title  5,  U.S.  Code  is  applicable.  For 


educators  and  education  positions  to 
whom  Chapter  51  of  Title  5,  U.S.  Code 
would  not  otherwise  be  applicable,  the 
schedules  of  basic  compensation  rates 
are  those  established  under  the  Federal 
Wage  System  pursuant  to  Subchapter  IV 
of  Chapter  53  of  Title  5,  U.S.  Code. 

(b)  Special  additions  to  basic 
compensation.  The  Director  is 
authorized  to  establish  the  following 
special  additions  to  rates  of  basic 
compensation  not  established  under  the 
Federal  Wage  System. 

(1)  Each  educator  employed  in  an 
education  position  in  Alaska  shall  be 
paid  a  cost-of-living  allowance  equal  to 
25  per  centum  of  his/her  rate  of  basic 
compensation  before  any  other 
additions  are  computed. 

(2)  The  Director  may  authorize 
payment  of  a  post  differential  not 
exceeding  25  per  centum  of  the  rate  of 
basic  compensation  based  on  a  formally 
documented  request  by  an  Agency 
school  superintendent.  Such  a  post 
differential  shall  only  be  authorized 
where  the  Director  determines  that  (i)  it 
is  warranted  by  the  geographic  isolation 
of  the  work  site  or  other  unusually 
difficult  environmental  working  or  living 
conditions,  and  (ii)  is  necessary  as  a 
recruitment  or  retention  incentive.  This 
post  differential  is  to  be  computed  on 
the  basic  schedule  rate  or  special 
schedule  rate  before  any  other  additions 
are  computed. 

(c)  Special  rates  of  basic 
compensation.  The  Director  may 
establish  a  special  schedule  of  rates  for 
recruitment  and  retention  applicable 
only  to  specific  types  of  positions  in 
specific  locations  based  on  a  formally 
documented  request  by  an  Agency 
school  superintendent.  The  request  from 
the  Agency  school  superintendent  must 
show  numbers  of  losses  of  personnel, 
and/or  unusually  difficult  working  and / 
or  living  conditions,  which  are 
specifically  related  to  differences  in 
total  compensation,  including  benefits, 
offered  by  the  Bureau  and  the  education 
organizations  with  which  the  Bureau  is 
competing  for  local  recruitment  and 
retention. 

(d)  Federal  Wage  System 
Compensation.  The  Director,  through 
appropriate  officials  under  his 
supervision,  is  responsible  for  correct 
application  of  the  Federal  Wage  System 
Job  Grading  Standards  to  Education 
positions  subject  to  prevailing  rate  wage 
setting  as  established  under  subchapter 
IV  of  Chapter  53  of  Title  5,  U.S.  Code. 

§31g.6  Appointment  of  educators. 

(a)  Local  school  employees.  Local 
Bureau  school  employees  may  be 
appointed  only  by  the  school  supervisor, 


subject  to  consultation  with  the  school 
board.  The  school  supervisor  may 
finalize  an  individual’s  appointment 
only  upon  receipt  of  a  formal,  written 
approval  certified  by  the  school  board 
under  such  uniform  procedure  as  it  may 
adopt.  The  school  board  should  use  the 
same  procedure  to  disapprove  an 
appointment.  Within  ten  (10)  calendar 
days  of  receipt,  the  school  supervisor 
may  appeal  any  determination  by  the 
school  board  concerning  an  individual's 
appointment  to  the  Agency  school 
superintendent.  Within  ten  (10)  calendar 
days  following  receipt  of  an  appeal,  the 
Agency  school  superintendent  may 
reverse  the  determination  for  good 
cause  set  out  in  writing  to  the  school 
board.  The  school  supervisor’s  or  the 
Agency  school  superintendent's  failure 
to  act  within  such  ten  (10)  calendar  day 
period  shall  have  the  effect  of  approval 
of  the  school  board’s  determination. 

(b)  School  Supervisors.  School 
supervisors  may  be  appointed  only  by 
the  Agency  school  superintendent, 
subject  to  consultation  with  the  school 
board.  The  Agency  school 
superintendent  may  finalize  an 
appointment  only  upon  receipt  of  a 
formal,  written  approval  certified  by  the 
school  board  under  such  uniform 
procedures  as  it  may  adopt.  The  school 
board  should  use  the  same  procedure  to 
disapprove  an  appointment  Within 
twenty  (20)  calendar  days  of  receipt,  the 
Agency  school  superintendent  may 
appeal  any  determination  by  the  school 
board  concerning  an  individual’s 
appointment  to  the  Director.  Within 
twenty  (20)  calendar  days  following 
receipt  of  an  appeal,  the  Director  may 
reverse  the  determination  for  good 
cause  set  out  in  writing  to  the  school 
board.  The  Agency  school 
superintendent's  or  Director's  failure  to 
act  within  such  twenty  (20)  calendar  day 
period  shall  have  the  effect  of  approval 
of  the  school  board’s  determination. 

(c)  Agency  education  program 
employees.  Appointments  to  Agency 
education  positions  may  be  made  only 
by  the  Agency  school  superintendent, 
subject  to  consultation  with  the  school 
board.  The  Agency  school 
superintendent  may  finalize  the 
appointment  only  upon  receipt  of  a 
formal,  written  approval  certified  by  the 
school  board  under  such  uniform 
procedures  as  it  may  adopt.  The  school 
board  should  use  the  same  procedure  to 
disapprove  an  appointment.  Within 
twenty  (20)  calendar  days  of  receipt,  the 
Agency  school  superintendent  may 
appeal  any  determination  by  the  school 
board  concerning  an  individual's 
appointment  to  the  Director.  Within 
twenty  (20)  calendar  days  following 
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receipt  of  an  appeal,  the  Director  may 
reverse  the  determination  for  good 
cause  set  out  in  writing  to  the  school 
board.  The  Agency  school 
superintendent’s  or  the  Director’s  failure 
to  act  within  such  twenty  (20)  calendar 
day  periods  shall  have  the  effect  of 
approval  of  the  school  board's 
determination. 

(d)  Contract  Renewals.  The 
appropriate  school  board  shall  be 
notified  not  less  than  ninety  (90)  days 
before  the  end  of  the  school  year  which 
educator  contracts  are  recommended  for 
renewal  and  which  are  not 
recommended.  If  the  school  board 
disagrees  with  the  school  supervisors’  or 
Agency  school  superintendent’s 
recommendations,  the  board  should 
submit  a  formal,  written  certification  of 
their  determinations  to  the  school 
supervisor  or  Agency  school 
superintendent  within  thirty  (30)  days.  If 
the  board's  determinations  are  not 
received  within  the  thirty  (30)  days,  the 
school  supervisor  or  Agency  school 
superintendent  shall  issue  the  required 
sixty  (60)  days  notifications  to  the 
Educators  under  $  31g.l0(c). 

(e)  Other  education  program 
employees.  The  Director  may  appoint 
individuals  to  all  other  positions  in  the 
Office  of  Indian  Education  Programs, 
including  its  field  installations.  Before 
finalizing  any  appointment  to  a  position 
which  has  a  significant  impact  on  the 
operation  of  the  Education  Office  or 
program,  the  Director  shall  consult  with 
the  appropriate  school  board  which  has 
tribal  responsibility  for  the  office  or 
program. 

(f)  Conditional  appointment.  If  an 
individual  who  has  applied  at  the 
national  level  is  appointed  from  a  local 
pool  of  applicants,  the  appointment  shall 
be  conditional  for  ninety  (90)  days. 
During  that  period,  the  individual’s 
application  and  background  shall  be 
examined  to  determine  if  there  is  reason 
for  removal  from  the  position.  Removal 
during  this  period  is  not  subject  to 
discharge,  hearing  or  grievance 
procedures. 

(g)  Emergency  appointments.  The 
school  board  may  authorize  the  school 
supervisor  to  make  appointments  to 
pupil  contact  and  other  positions 
directly  related  to  the  health  and  safety 
of  students.  These  appointments  may  be 
made  without  regard  to  qualifications  if 
local  and  Agency  pools  of  qualified 
applicants  are  exhausted.  However,  the 
pay  level  of  the  individual  appointed 
may  not  exceed  the  level  for  which  the 
individual  is  actually  qualified. 

Emergency  appointments  may  not 
exceed  the  school  year  and  may  not  be 
renewed  or  extended.  The  school 


supervisor  must  check  the  local  and 
Agency  pools  every  sixty  (60)  days  to 
determine  if  a  qualified  individual  has 
entered  the  pool.  If  a  qualified 
individual  is  in  a  pool,  the  school 
supervisor  must  terminate  the 
emergency  appointment  and  fill  the 
position  with  the  qualified  individual. 

(h)  Education  Couple  Contracts.  The 
school  supervisor  and  the  Agency 
school  superintendent  may  determine, 
based  on  the  availability  of  living 
facilities,  to  recruit  and  fill  positions  by 
education  couple  contracts.  Such 
contracts  shall  be  one  contract  with  two 
individuals.  The  contract  shall  provide 
that  if  one  individual  of  the  education 
couple  resigns,  the  contract  will 
terminate  with  respect  to  both 
individuals. 

(i)  Waiver  of  Indian  preference.  Local 
school  boards,  if  delegated  such 
authority  in  writing  by  the  governing 
body  of  the  tribe,  or  the  tribal  governing 
body  itself,  may  waive  the  Indian 
Preference  laws  with  respect  to  any 
individual  personnel  action  related  to  an 
Education  position.  Such  waivers  may 
only  be  granted  on  a  case-by-case  basis. 

(j)  Cause  for  reversing  board 
determinations.  The  Asssistant 
Secretary  shall  publish  in  the  Bureau 
Manual  (BLAM)  the  limitations  on  the 
authority  of  Agency  school 
superintendents  or  the  Director  to 
reverse  school  board  determinations. 

(k)  Prohibited  reappointment.  An 
educator  who  voluntarily  terminates 
employment  before  the  end  of  the  school 
year  may  not  be  appointed  to  another 
Bureau  education  position  before  the 
beginning  of  the  following  school  year. 

§  31g.7  Discharge  of  euuCOlutS. 

(a)  Discharge  for  cause.  The  Director 
shall  publish  in  the  Bureau  manual 
(BLAM)  the  conditions  which  warrant 
the  discharge  of  an  educator  for  cause. 
There  shall  be  included  provisions 
requiring  the  discharge  of  supervisory 
personnel  for  willful  or  negligent  failure 
to  carry  out  their  assigned  supervisory 
responsibilities.  Included  in  the 
conditions  which  warrant  removal  of 
educators  based  upon  their  individual 
performances  shall  be  lack  of 
satisfactory  achievement  by  their 
students,  taking  into  account  any 
standards  adopted  by  the  school  board 
and  the  Director. 

(b)  Other  discharge.  The  Director 
shall  publish  in  the  Bureau  Manual 
(BIAM)  a  description  of  the  budgetary 
and  program  conditions  that  may  result 
in  the  discharge  of  an  educator  for  other 
than  cause  during  the  school  year. 

(c)  Procedures  for  discharge  for  cause. 
The  Director  shall  publish  in  the  Bureau 


Manual  (BIAM)  the  procedural  steps  to 
be  followed  by  school  supervisors  and 
Agency  school  superintendents  in 
discharge  for  cause  cases.  These 
procedures  shall  provide  (among  other 
things)  that: 

(1)  The  educator  to  be  discharged 
shall  receive  a  written  notice  of  the 
proposal  specifying  the  causes  or 
complaints  upon  which  the  proposal  is 
based,  not  less  than  thirty  (30)  calendar 
days  before  the  discharge.  However,  this 
shall  not  prohibit  the  exclusion  of  the 
educator  from  the  education  facility  in 
cases  where  exclusion  is  required  for 
the  safety  of  the  students  or  the  orderly 
operation  of  the  facility. 

(2)  The  appropriate  school  board  will 
be  notified  as  soon  as  possible,  but  in  no 
case  later  than  ten  (10)  calendar  days 
from  the  date  of  issue  of  the  notice  of 
discharge. 

(3)  The  appropriate  school  board, 
under  such  uniform  procedure  as  it  may 
adopt,  may  issue  a  formal,  written 

ertification  to  the  school  supervisor  or 
the  Agency  school  superintendent  either 
approving  or  disapproving  the  discharge 
before  the  expiration  of  the  notice 
period  and  before  actual  discharge. 

(4)  The  school  supervisor  initiating  a 
discharge  action  may  appeal  the  board’s 
determination  within  ten  (10)  calendar 
days  of  receipt  to  the  Agency  school 
superintendent  for  Education.  The 
Agency  superintendent  for  Education 
initiating  a  discharge  may  appeal  the 
board’s  determination  within  ten  (10) 
calendar  days  of  receipt  to  the  Director. 
Within  twenty  (20)  calendar  days 
following  the  receipt  of  an  appeal,  the 
reviewing  official  may,  for  good  cause, 
reverse  the  school  board’s 
determination  by  a  notice  in  writing  to 
the  board.  Failure  to  act  within  such 
twenty  (20)  calendar  days  shall  have  the 
effect  of  approving  the  board’s 
determination. 

(5)  The  Assistant  Secretary  shall 
publish  in  the  Bureau  Manual  (BIAM) 
the  definitions  of  causes  for  which 
board  determinations  may  be  reversed. 

(6)  Educators  receiving  a  notice  of 
proposed  discharge  may,  within  ten  (10) 
calendar  days  following  receipt,  request 
a  hearing  concerning  the  merits  of  the 
causes  or  complaints  upon  which  the 
proposal  is  based.  If  a  hearing  is 
requested,  the  educator  must  specify  in 
the  written  request: 

(i)  The  procedure  for  selection  of  a 
disinterested  person  to  conduct  the 
hearing. 

(ii)  Whether  the  hearing  is  to  be  open 
or  closed  to  the  public.  If  a  closed 
hearing  is  selected,  the  concerned 
school  board  may  be  present  as  silent 
observers. 
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(iii)  Whether  or  not  the  educator 
elects  to  have  a  representative;  and  if 
so,  the  identity  of  the  representative. 

The  Agency  school  superintendent  may 
disallow  as  a  representative  an 
individual  whose  activities  as  a 
representative  would  cause  a  conflict  of 
interest  or  position;  an  employee  who 
cannot  be  released  from  official  duties 
because  of  priority  needs  of  the 
Government;  or  an  employee  whose 
release  would  give  rise  to  unreasonable 
costs  to  the  Government 

(7)  Hearings  shall  be  conducted  under 
rules  established  by  the  Assistant 
Secretary.  The  authority  of  the  person 
conducting  the  hearing  shall  be  limited 
to: 

(i)  Affirming  the  supervisory  decision, 
on 

(ii)  Returning  to  the  supervisor  and  the 
school  board  the  reasons  and 
recommendations  for  reconsideration. 

(8)  The  supervisory  determination  is 
final  for  the  Department  of  the  Interior 
after  affirmation,  reconsideration 
without  change,  or  in  the  absence  of  a 
hearing. 

(d)  School  board  recommendations  for 
discharge.  School  boards  and  tribal 
governing  bodies  themselves  may 
recommend  to  school  supervisors. 
Agency  school  superintendents  and  die 
Director  that  individuals  in  the 
Education  program  be  discharged.  These 
recommendations  may  follow  any  form 
internally  established  by  the  tribal 
government.  However,  in  order  to  obtain 
a  positive  relief  of  the  problem,  the 
recommendation  should  contain  specific 
causes  or  complaints  which  may  be 
verified  or  established  by  investigation 
of  factual  situations.  The  official 
receiving  a  tribal  recommendation  for 
discharge  of  an  individual  shall 
acknowledge  the  recommendation  in 
writing  within  ten  (10)  calendar  days. 
The  official  who  finally  disposes  of  the 
recommendation  shall  notify  the  tribal 
unit  of  the  disposition  in  writing  within 
sixty  (60)  calendar  days. 

§  31g.8  Entitlement  of  educators  to 
compensation. 

(a)  ELSA,  exempt  employees  with 
administratively  established 
compensation  rates.  Educators  whose 
rate  of  basic  compensation  is 
administratively  established  and  who 
are  exempt  from  the  overtime  provisions 
of  the  Fair  Labor  Standards  Act  are 
entitled  only  to: 

(1)  Hie  basic  rate  of  compensation 
established  for  the  position  to  which 
they  are  appointed. 

(2)  The  per  centum  stipend  for  extra¬ 
curricular  activities  established  under 

§  31g.8  (d)  and  authorized  for  their  work. 


(3)  Any  cost  of  living  allowance  and 
post  differential  which  may  be 
applicable  to  the  position  to  which  the 
individual  is  appointed. 

(b)  F.LSA.  non-exempt  employees 
with  administratively  established 
compensation  rates.  Educators  whose 
rate  of  basic  compensation  is 
administratively  established  and  who 
are  not  exempt  from  the  overtime 
provisions  of  the  Fair  Labor  Standards 
Act  are  entitled  to: 

(1)  The  basic  rate  of  compensation 
established  for  the  position  to  which 
they  are  appointed. 

(2)  The  premium  pay  to  which  they 
may  be  entitled  by  the  work  schedules 
to  which  they  are  assigned  by 
application  of  the  Fair  Labor  Standards 
Act.  This  premium  pay  is  to  be 
computed  on  the  basic  schedule  rate  or 
special  schedule  rate  before  any  other 
additions  are  computed. 

(3)  Any  cost  of  living  allowance  and 
post  differential  which  may  be 
applicable  to  the  position  to  which  the 
individual  is  appointed. 

(c)  Employees  with  compensation  set 
by  the  Federal  Wage  System.  Educators 
whose  rate  of  basic  compensation  is 
established  under  die  Federal  Wage 
System  are  entitled  to  basic  pay 
according  to  the  system  maintained  by 
the  Office  of  Personnel  Management 
These  employees  are  not  eligible  for 
cost  of  living  allowances  or  post 
differentials.  Their  entitlement  to 
premium  pay  is  establishing  according 
to  the  Fair  Labor  Statements  Act 
without  reference  to  Title  5  U.S.C. 

(d)  Stipend  additions  to 
administratively  established  rates.  The 
Director  is  authorized  to  establish 
stipend  additions  to  basic  or  special 
schedule  rates  for  professional  and 
vocational  pupil  contact  educators  in 
Education  programs  on  a  per  centum 
basis  for  extra-curricular  and  other 
specialized  academic  acitivities.  These 
per  centum  rates  are  to  be  uniform 
nation-wide  and  are  to  be  computed  on 
the  basic  rate  of  compensation  before 
any  other  additions  are  computed.  The 
beginning  and  ending  dates  of  these 
stipends  shall  be  at  the  beginning  and 
ending,  respectively,  of  a  pay-period  and 
shall  be  subject  to  approval  by  the 
Agency  school  superintendent  after 
submission  by  the  school  supervisor. 
These  stipend  per  centums  shall  be 
published  as  an  addendum  to  the  basic 
compensation  rates  established  under 

S  31g.5. 

§310.9  Payment  of  compensation  to 
educators. 

(a)  Pay  periods  and  computation 
rules.  All  employees  shall  be  paid  on  the 


basis  of  a  semi-monthly  pay  period  with 
the  annual  rate,  or  constructed  annual 
rate,  of  basic  compensation  spread  over 
a  twelve  (12)  month  period.  Hie 
following  are  the  rules  for  division  of 
time  and  computation  of  pay: 

(1)  A  month’s  pay  is  one-twelfth  of  a 
year’s  pay. 

(2)  A  semi-monthly  pay  period’s  pay  is 
one-half  of  a  month's  pay. 

(3)  A  day’s  pay  is  one-thirtieth  of  a 
month’s  pay. 

(4)  An  hour’s  pay  is  one-eighth  of  a 
day’s  pay. 

(5)  The  31st  day  of  a  calendar  month 
is  ignored  in  computing  pay,  except  that 
one  day’s  pay  is  deducted  for 
unauthorized  absence  or  unpaid 
absence  on  the  31st  day  of  a  calendar 
month. 

(6)  One  day’s  pay  is  deducted  from 
the  first  pay  of  a  individual  for  each  day 
of  the  pay  period  elapsing  before 
entering  on  duty. 

(7)  One  day's  pay  is  deducted  from 
the  last  pay  of  an  individual  for  each 
day  of  the  pay  period  elapsing  after 
separation. 

(8)  Pay  periods  begin  on  the  first  and 
fifteenth  of  each  calendar  month. 

(b)  Calendar  year  for  pay  for  school 
year  employees.  Payment  under  the 
contract  is  to  begin  on  the  first  or 
fifteenth  of  the  month  immediately 
preceding  the  first  work  day  of  the 
school  year,  and  is  to  continue  for  the 
following  twelve  (12)  months  for  school 
year  employees  who  are  appointed  to  a 
contract  before  the  beginning  of  a  school 
year.  If  the  employee  is  appointed  after 
the  beginning  of  the  school  year, 
payment  under  the  contract  is  to  begin 
as  of  the  date  of  appointment,  and  is  to 
continue  for  the  balance  of  a  twelve  (12) 
month  period  as  if  the  employee  had 
been  appointed  before  the  beginning  of 
the  school  year.  If  an  employee  resigns 
or  is  discharged  before  the  end  of  the 
school  year,  pay  ceases  as  of  the  date  of 
resignation  or  discharge.  If  an 
employee's  contract  is  not  renewed  and 
he/ she  has  completed  the  school  year, 
he/she  may  request  the  compensation 
due  from  the  end  of  the  school  year 
through  the  end  of  the  twelve  month 
period  to  be  paid  in  a  lump  sum. 

(c)  Constructed  annual  rate  for 
prevailing  rate  employees.  The 
constructed  annual  rate  for  employees 
whose  rate  of  pay  is  established  under 
the  Federal  Wage  System  (including 
those  who  perform  duties  only  during 
the  regular  school  year)  shall  be  the 
Federal  Wage  System  hourly  rate  for 
their  respective  positions  multiplied  by 
2,080. 
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§  31g.10  Conditions  of  employment  of 
educators. 

(a)  Supervision  not  delegated  to 
school  boards.  School  boards  may  not 
direct  or  control  the  day-to-day 
activities  of  the  Bureau  of  Indian  Affairs 
employees  carrying  out  Bureau-operated 
Education  programs. 

(b)  Employee  handbook.  The  Director 
will  develop  employee  handbooks  and 
recruiting  guides  in  consultation  with 
school  boards.  These  handbooks  and 
guides  will  provide  specific  information 
on  working  and  hiring  conditions  for  the 
various  tribal  jurisdictions  and  other 
locations.  These  guides  will  indicate 
clearly  that  all  peronnel,  especially 
instructional  personnel,  must  be  flexible 
in  adapting  to  local  situations. 

(c)  Contract  renewal  notification. 
Educators  will  be  notified  sixty  (60) 
days  before  the  end  of  the  school  year  * 
whether  or  not  their  contract  is  to  be 
renewed.  If  an  individual’s  contract  is  to 
be  renewed,  they  must  agree  in  writing 
to  serve  for  the  next  school  year.  This 
agreement  must  be  made  within 
fourteen  (14)  calendar  days  of  the  date 
of  the  notice  in  order  to  complete  the 
contract  renewal.  If  an  individual  agrees 
to  serve  for  the  next  school  year  and 
fails  to  report  for  duty  at  the  beginning 
of  the  next  school  year,  the  contract  will 
be  cancelled  and  the  individual’s  future 
appointment  subject  to  the  restriction  in 
§  31g.6(k)  of  this  part.  Non-renewal  of  a 
contract  will  not  have  the  effect  of 
discharge  for  cause. 

(d)  Vacation  appointment 
compensation.  If  an  educator  is 
employed  in  a  school  year  position  at 
the  close  of  a  school  year  and  has 
agreed  in  writing  to  serve  in  a  school 
year  position  for  the  next  school  year, 
they  may  be  appointed  to  another 
federal  civilian  position  during  the 
vacation  period  and  receive  additional 
compensation  related  to  that  position 
without  violation  of  the  usual 
prohibition  of  dual  Federal 
compensation. 

(e)  Grievance  procedure.  The  Director 
shall  publish  in  the  Bureau  Manual 
(BIAM)  procedures  for  the  rapid  and 
equitable  resolution  of  grievances. 

These  procedures  shall  include  not  more 
than  the  three  following  steps: 

(1)  Informal  presentation  to  the 
immediate  supervisor. 

(2)  Formal  presentation  to  the  second 
level  supervisor,  and 

(3)  Formal  presentation  to  the  third 
supervisor  which  shall  invoke  binding 
arbitration.  The  time  allowed  for  steps 
between  the  informal  presentation  to  the 
first  level  supervisor  and  the  selection  of 
the  arbitrator  may  not  exceed  forty-five 
(45)  calendar  days.  The  employee  shall 


pay  one-half  the  cost  of  arbitration.  The 
Director  shall  publish  definitions  in  the 
Bureau  Manual  (BIAM)  of  what  may  be 
the  subject  of  a  grievance  under  the 
procedure. 

(f)  Mid-term  review  with  school 
boards.  The  school  supervisor  and  the 
Agency  school  superintendent  shall 
schedule  a  mid-term  meeting  with  their 
school  boards  for  the  specific  purpose  of 
obtaining  the  school  board’s  comments 
and  suggestions  concerning  individual 
educators.  In  order  to  facilitate  the 
school  board's  knowledge  of  school  and 
Agency  Education  Office  operations, 
members  may  observe  education 
operations.  Members  should  be 
encouraged  and  assisted  in  frequent  and 
unannounced  observations  of 
classroom,  dormitory  and  food  service 
operations.  However,  the  members 
conduct  during  such  observation  must 
be  in  accord  with  §  31g.l0(a). 

(g)  Performance  evolution.  The 
Director  shall  establish  a  performance 
evaluation  system  under  which  all 
employees  will  be  evaluated  for  the 
improvement  of  instruction  and  the  total 
Education  program.  The  minimum 
number  of  times  an  employee  shall  be 
evaluated  each  year  is  three  for  the 
employee's  first  year  in  a  school  or 
Agency,  two  for  the  second  year,  and 
one  for  each  year  following. 

§  3lg.1 1  Length  of  the  school  year. 

(a)  The  Director  shall  establish  the 
length  of  the  school  year  for  schools  in 
each  Agency.  In  no  case  will  the  length 
of  the  school  year  be  less  than  one 
hundred  eighty  (180)  student 
instructional  days.  It  is  also  to  include 
additional  work  days  for  school  year 
personnel,  but  in  no  case  may  it  exceed 
three  hundred  five  (305)  calendar  days. 

§  31g.12  Leave  system  for  educators. 

(a)  Leave  for  school  year  employees. 
Employees  who  are  in  regular  status 
only  during  the  school  year  are 
authorized  the  following  types  of  leave. 

(1)  Emergency  leave.  Absence 
approved  by  the  school  supervisor  or 
Agency  school  superintendent  as  a 
recognized  personal  emergency  may  be 
paid  for  up  to  five  (5)  days  or  forty  (40) 
hours  for  instructional  or  other  work 
days  in  a  school  year.  This  leave  is 
precredited  at  the  beginning  of  the 
school  year  and  accrued  at  the  rate  of  Vz 
day  or  eight  (8)  hours  for  each  of  the 
following  ten  (10)  months.  If  an 
employee  resigns  during  the  school  year, 
any  emergency  leave  used  but  not 
accrued  shall  be  deducted  from  the 
salary  check.  No  liquidation  or  carry¬ 
over  is  authorized. 


(2)  Sick  leave.  Absence  approved  by 
the  school  supervisor  or  Agency  school 
superintendent  as  a  bona  fide  incapacity 
for  duty  due  to  injury  or  illness  not 
related  to  or  incurred  on-the-job  and 
covered  by  Federal  Employee’s 
Compensation  Act  Regulations  may  be 
paid  as  follows: 

(i)  Sick  leave  shall  accrue  at  the  rate 
of  one  (1)  day  or  eight  (8)  hours  for  each 
of  the  ten  (10)  months  following  the 
beginning  of  the  school  year.  No 
precredit,  advance  or  liquidation  for 
unused  sick  leave  is  authorized.  There  is 
no  ceiling  on  the  amount  of  sick  leave 
which  may  be  accrued. 

(ii)  Sick  leave  is  available  only  for 
situations  which  incapacitate  the 
employee  for  duty  and  the  leave 
granting  officials  shall  require 
satisfactory  evidence  that  the  employee 
was  incapacitated  and  unable  to  return 
to  duty. 

(iii)  Sick  leave  in  any  school  year  used 
on  instructional  or  other  work  days  is 
limited  to  twenty  (20)  days  or  one 
hundred  sixty  (160)  hours  for  common, 
ordinary  illness  or  injuries  such  as 
respiratory  infections,  food  poisoning, 
lacerations,  simple  bone  fractures,  etc. 

(iv)  Accrued  sick  leave  in  excess  of 
twenty  (20)  days  or  one  hundred  sixty 
(160)  hours  shall  only  be  used  to  provide 
salary  continuation  for  major  medical 
emergencies.  The  Agency  school 
superintendent,  the  employee  (if 
physically  able  to  do  so),  and  the 
employee’s  physician  shall  mutually 
agree  that  the  medical  situation 
warrants  granting  of  additional  sick 
leave. 

(b)  Leave  for  year  long  employees. 
Employees  who  are  in  regular  duty 
status  for  the  entire  calendar  year  are 
authorized  the  following  types  of  leave: 

(1)  Vacation  Leave.  Absence 
approved  in  advance  by  the  school 
supervisor  or  Agency  school 
superintendent  for  rest  and  relaxation  is 
authorized  for  ten  (10)  work  days  after 
each  one  (1)  full  year  of  service  as  a 
Bureau  Education  employee.  At  the  end 
of  the  fourth  year  of  service,  the  number 
of  days  is  increased  to  twenty  (20). 
Vacation  leave  is  to  be  scheduled  and 
used  to  the  greatest  extent  possible 
during  periods  when  school  is’not  in 
session  and  the  students  are  not  in 
dormitories.  Vacation  leave  is  credited 
to  an  employee  on  the  day  following 
their  anniversary  date  and  may  not  be 
accumulated  from  year  to  year. 

However,  if  an  employee’s  leave  is 
scheduled  during  the  three  months 
preceding  the  anniversary  date,  and 
must  be  cancelled  and  not  rescheduled 
before  the  anniverary  date  because 
Agency  operations  require  the 
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employee’s  presence,  it  maybe  restored 
and  used  the  following  year. 

(2)  Sick  leave.  Sick  leave  is  authorized 
on  the  same  basis  as  for  school  year 
employees  under  31g.l2(a)  of  this  part, 
except  it  is  accrued  at  the  rate  of  one  (1) 
day  or  eight  (8)  hours  for  each  of  the 
twelve  (12)  months. 

(c)  Accountable  absences.  Each 
employee  is  accountable  for  the 
following  types  of  absence  which  must 
be  recorded: 

(1)  Unapproved  absence.  Any  absence 
from  the  work  site  during  any  period 
when  the  employee’s  presence  is 
required  and  which  is  not  approved  in 
advance  or  excused  by  the  school 
supervisor  or  Agency  school 
superintendent,  and  charged  to  another 
type  of  leave  or  accountable  absence, 
must  be  recorded.  An  amount  equal  to 
the  pay  which  would  have  been  due  for 
the  period  of  the  absence  plus  the  cost 
of  obtaining  a  replacement  shall  be 
deducted  from  the  employee’s  pay. 

(2)  Unpaid  absence.  If  prescheduled 
and  approved  by  the  school  supervisor 
or  Agency  school  superintendent,  an 
employee  may  be  absent  and  an  amount 
equal  to  the  pay  which  would  have  been 
due  for  the  period  of  the  absence 
deducted  from  the  employee’s  pay. 

(3)  Court  and  military  leave. 
Employees  are  entitled  to  paid  absence 
for  jury  or  witness  service  and  military 
duty  as  a  member  of  the  National  Guard 
or  reserve  as  defined  in  sections  6322 
and  6323  of  Title  5,  U.S.C.  Code. 

(4)  Traumatic  leave.  Traumatic  injury 
leave  is  the  forty  five  (45)  day  pay 
continuation  period  for  disabling  on-the- 
job  injuries  which  is  administered  under 
Federal  Employee’s  Compensation  Act 
Regulations. 

(5)  Administrative  leave.  An  employee 
may  be  excused  from  the  performance 
of  regular  duties  to  carry  out  other 
officially  recognized  tasks  in  pay  status 
not  otherwise  covered  by  leave  when 
approved  by  the  school  supervisor  or 
the  Agency  school  superintendent. 

(d)  Education  leave.  The  educational 
leave  authorized  by  the  provision  in 
section  275  of  Title  25,  U.S.  Code  may 
not  be  made  available  to  any  teachers 
who  are  not  in  duty  status  during  the 
school  vacation  period.  It  may  be  made 
available  to  teachers  who  are  in  duty 
status  year  long  only  when  approved  by 
their  Agency  school  superintendent  for 
the  purpose  of  attending  college  credit 
courses  which  directly  relate  to  the 
respective  teacher’s  work. 

(e)  Leave  transferred  in.  Annual  leave 
credited  to  an  employee’s  balance 
immediately  before  coming  under  the 
educator  leave  system  will  not  be 
available  for  use  while  so  employed  by 


the  Bureau.  It  shall  be  held  to  the 
employee’s  account  until  such  time  as 
the  employee  leaves  such  Bureau 
employment.  Sick  leave  credited  to  an 
employee’s  balance  immediately  before 
coming  under  the  educator  leave  system 
shall  be  credited  to  the  employee’s  sick 
leave  account  under  the  educator  leave 
system. 

§  31g.13  Status  quo  employees  In 
education  positions. 

(a)  Status  Quo  employees.  Any 
individual  who  was  a  Bureau  employee 
on  October  31, 1979  with  an 
appointment  in  either  the  competitive  or 
excepted  service  without  time 
limitation,  and  who  is  serving  in  an 
Education  position,  shall  be  continued  in 
their  position  under  the  terms  and 
conditions  of  that  appointment  with  no 
change  in  theie  status  or  position; 
except,  they  may  be  promoted  to  the  full 
performance  level  of  the  position  as  that 
level  was  defined  before  November  1, 
1979,  with  no  other  change  in  the 
position.  Such  employees  are  entitled  to 
receive  any  changes  in  compensation 
attached  to  the  position.  Even  though 
such  employees  occupy  “Education 
positions’’  as  defined  in  this  part,  the 
terms  and  conditions  of  their 
appointment,  status,  and  entitlements 
are  determined  by  competitive  service 
regulations  and  procedures.  Before 
November  1, 1963,  these  employees  may 
elect  to  have  the  terms  and  conditions  of 
their  appointment  to  the  position  which 
they  hold  converted  to  the  terms  and 
conditions  of  employment  established 
under  this  part.  This  election  may  not  be 
revoked  and  is  not  subject  to 
supervisory  of  school  board  approval. 
Under  applicable  procedures,  these 
employees  are  eligible  for  consideration 
for  movement  to  other  positions  which 
are  defined  as  Education  positions.  Such 
movement  shall  change  the  terms  and 
conditions  of  their  appointment  to  the 
terms  and  conditions  of  employment 
established  under  this  part. 

(b)  Program  authority.  Nothing  is  this 
section  shall  affect  the  authority  of 
supervisors  and  school  boards  as 
otherwise  provided: 

(1)  To  determine  the  mission,  budget, 
organization,  number  of  employees,  and 
other  educational  practices; 

(2)  To  hire,  assign,  direct,  lay  off,  and 
retain  employees;  or  suspend,  remove, 
reduce  in  grade  or  pay,  or  take  other 
disciplinary  action  against  employees; 
and 

(3)  To  assign  work,  and  to  determine 
the  personnel  by  which  operations  shall 
be  conducted. 


S  310.14  Interim  procedures. 

(a)  Individuals  hired  in  Education 
positions  in  grades  GS-3  through  12 
prior  to  November  1, 1979  shall  be  hired 
under  the  excepted  service  appointment 
authority  set  out  in  5  CFR  213.3112(b)(3) 
and  approved  for  such  use  by  the  Office 
of  Personnel  Management  for 
appointments  after  February  12, 1979. 

No  appointment  under  this  authority 
may  exceed  September  30, 1980.  After 
November  1, 1979  or  before  expiration  of 
such  appointments,  all  personnel  hired 
under  this  section  will  be  terminated  or 
offered  employment  without  a  break  in 
service  under  the  provisions  of  §  31g.6. 
Forrest ).  Gerard, 

Assistant  Secretary — Indian  Affairs. 

May  17, 1979. 
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[25  CFR  Part  31h] 

Indian  School  Equalization  Program 

May  17, 1979. 

AGENCY:  Bureau  of  Indian  Affairs, 
Department  of  Interior. 

ACTION:  Proposed  Rule. 

SUMMARY:  Notice  is  hereby  given  that  it 
is  proposed  to  add  a  new  part  31h  to 
Subchapter  E,  Chapter  1  of  Title  25  of 
the  Code  of  Federal  Regulations.  These 
proposed  rules  are  to  implement 
sections  1128  and  1129  of  the  Education 
Amendments  of  1978  (92  Stat.  2143,  2320 
and  2321,  P.L  95-561),  by  (a) 
establishing  a  uniform  direct  funding 
formula  for  allocating  Bureau  of  Indian 
Affairs  educational  funds  to  schools  for 
elementary  and  secondary  education 
and  (b)  establishing  separate  categorical 
funds  for  (1)  contingencies,  (2)  school 
board  training,  (3)  student 
transportation,  (4)  administration  and 
(5)  maintenance  and  minor  repair  of 
school  facilities. 

DATES:  Comments  must  be  received  on 
or  before  June  21, 1979. 

ADDRESS:  Mail  written  comments  to: 

U.S.  Department  of  the  Interior,  Office  of 
the  Assistant  Secretary  for  Indian 
Affaire:  Attention:  Deputy  Assistant 
Secretary  Lavis,  18th  and  C  Streets, 

N.W.,  Room  6352,  Washington,  D.C. 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Marich,  Deputy  Director,  Office 
of  Indian  Education  Programs,  Bureau  of 
Indian  Affaire,  18th  and  C  Streets,  N.W., 
Washington,  D.C.  30240,  (202)  343-2175. 
SUPPLEMENTARY  INFORMATION:  The 
authority  for  issuing  these  rules  is 
sections  1128  and  1129  of  the  Education 
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Amendments  of  1978,  (supra).  This 
notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
Interior  to  the  Assistant  Secretary  for 
Indian  Affairs  by  209  DM  8. 

The  proposed  rules  will  govern  the 
allocation  of  funds  for  the  education  of 
Indian  children  to  BIA  operated  and 
tribally  operated  contract  schools 
(hereinafter  referred  to  as  contract 
schools)  and  in  the  case  of 
administration  to  central,  area  and 
agency  offices.  These  proposed  rules 
include  provisions  which  are  designed 

(a)  to  equalize  educational  allocations  in 
accordance  with  individual  student 
needs,  (b)  to  provide  uniform  direct 
funding  to  BIA  and  contract  schools  in 
relation  to  their  students'  needs  and  (c) 
to  establish  managerial  and  fiscal 
systems  for  receipt  and  expenditure  of 
educational  funds. 

Because  of  the  potential  impact  pf 
Title  XI  of  the  Education  Amendments 
of  1978  (P.L  95-561)  on  the  education  of 
Indian  children,  the  Bureau  of  Indian 
Affairs  invited  Task  Forces  which  were 
broadly  representative  of  Indian 
populations  and  programs  to  participate 
in  the  development  of  regulations 
pertaining  to  the  various  sections  of  the 
law. 

The  Task  Force  on  the  Allotment 
Formula  is  composed  of  sixteen 
members  (11  members  are  Indian,  5  are 
non-Indian;  6  members  are  Bureau 
employees,  10  members  are  not, 
including  4  contract  school 
representatives). 

To  meet  the  time  constraints  imposed 
by  law  requiring  the  formula  allocation 
of  FY’80  funds,  the  Task  Force  met 
during  the  winter  and  spring  of  1979. 

The  Task  Force,  as  a  working  group, 
was  organized  into  subgroups  to  address 
the  numerous  issues  related  to  uniform 
direct  funding.  With  the  assistance  of 
consultants,  Task  Force  members  have 
become  familiar  with  formula  funding, 
both  conceptually  and  in  terms  of  the 
finer  points  of  how  a  formula  is 
constructed  and  how  it  works.  The  Task 
Force  developed  the  following 
components  of  the  Indian  School 
Equalization  Program  in  order  to  serve 
the  needs  of  Indian  children  and  to 
comply  with  the  Congressional 
mandates  expressed  in  Title  XI  of  the 
Education  Amendments  of  1978  (P.L  95- 
561). 

OVERVIEW  OF  THE  INDIAN  SCHOOL 
EQUALIZATION  PROGRAM 

The  Indian  School  Equalization 
Program  (ISEP)  consists  of  a  number  of 
funding  components: 

(a)  The  Indian  School  Equalization 
Formula  (ISEP), 


(b)  Administrative  provisions  for 
implementing  formula  funding, 

(c)  Contingency  funds  for  school 
disaster  and  formula  implementation, 

(d)  A  school  board  training  categorical 
fund, 

(e)  Student  transportation 
supplements, 

(f)  An  interim  school  maintenance  and 
minor  repair  fund,  and 

(g)  An  interim  administrative  cost 
formula  for  agency,  area  and  central 
services. 

Each  of  these  seven  components  is 
summarized  below: 

1.  Indian  School  Equalization  Formula 
(ISEF). — 

The  major  portion  of  BIA  educational 
funds  will  be  distributed  by  the  Indian 
School  Equalization  Formula.  Funds  for 
instruction  and  residential  care  of 
students  are  earned  by  each  school 
based  on  the  average  daily  membership 
each  school  is  serving.  Students  in 
different  special  programs  or  in  different 
grade  levels  are  counted  or  weighted 
differently  based  on  average  cost 
differences  necessary  to  provide  for 
quality  programs.  Different  weights  are 
assigned  for  different  instructional  and 
residential  programs  to  create  weighted 
student  units.  These  units  are  increased 
in  the  case  of  small  schools  and  Alaskan 
schools  to  produce  a  number  of 
supplemental  students  units  for  each 
school.  The  number  of  units  is  then 
multiplied  by  a  base  dollar  figure  to 
determine  each  school’s  entiUemer* 
under  the  ISEF. 

It  is  the  intent  of  the  Bureau  to  provide 
an  opportunity  for  most  Bureau  operated 
or  funded  schools  to  begin  operations 
budgeting  in  fiscal  year  1980  without 
any  phase-in  adjustments.  However,  a 
limited  phase-in  must  occur  to  facilitate 
the  implementation  of  formula  funding. 

In  some  situations  too  rapid  growth  in 
school  income,  even  if  justified  under 
the  formula,  can  be  better  managed  if 
the  growth  is  extended  in  increments 
over  several  years.  Even  more  difficult 
is  the  management  of  declining  revenues 
however  equitable  they  may  be. 
Therefore,  for  a  limited  number  of 
schools  that  will  experience  extreme 
fluctuations  in  their  total  budgets,  strict 
application  of  the  formula  will  be. 
gradually  phased-in  over  the  next  two 
year  period.  It  is  the  intent  that  all 
Bureau  funded  schools  will  be  operating 
entirely  under  the  funding  formula 
beginning  with  the  1982  fiscal  year. 

2.  Administrative  Provisions  for 
Implementing  Formula  Funding. 

A  number  of  critical  management 
procedures  are  covered  by  the  rules 
which  include  provisions  for  direct 
funding,  calculating  student  unit 


entitlements,  the  disbursement  and  local 
management  of  formula  earnings, 
compliance  requirements,  and  phase-in 
provisions. 

3.  Contingency  Funds. 

Two  separate  and  distinct 

contingency  funds  haye  been 
established  for  the  following  purposes: 

(a)  To  reimbure  schools  for  the  costs 
incurred  due  to  unforeseen  disasters; 
and 

(b)  To  facilitate  the  implementation  of 
the  Indian  School  Equalization  Formula 
in  order  to  maximize  stability  in  school 
entitlements. 

4.  School  Board  Training  Categorical 
Fund. 

A  flat  amount  has  been  earmarked  for 
each  school  board  to  use  in  meeting  its 
own  training  needs  with  an  initial 
priority  focused  on  the  development  and 
management  of  local  educational 
financial  plans. 

5.  Student  Transportation 
Supplements. 

To  offset  the  varying  costs  of 
transporting  students  to  and  from 
school,  a  transportation  formula 
supplement  is  established. 

6.  Interim  Maintenance  and  Minor 
Repair  Fund. 

It  is  the  intent  of  the  Bureau  of  Indian 
Affairs  to  place  responsibility  and 
authority  for  operation  and  maintenance 
of  school  facilities  in  the  hands  of  local 
school  administrators  and  local  school 
boards.  This  first  requires  completion  of 
an  evaluation  of  all  BIA  and  contract 
school  facilities.  This  study  is  now  in 
progress.  As  an  interim  measure,  a  small 
amount  of  funds  for  maintenance  and 
minor  repair  will  be  placed  under  direct 
control  of  school  administrators  and 
school  boards. 

7.  Interim  Administrative  Cost 
Formula. 

Costs  for  administration  and 
educational  programs  at  the  central 
office,  area  office,  and  agency  office 
levels  have  been  budgeted  in  the  past  in 
no  direct  relationship  to  the  size  or 
nature  of  the  services  administered,  and 
have  included  a  number  of  actual 
services  of  a  non-administrative  nature. 
In  order  to  create  a  direct  relationship 
between  administrative  resources  and 
services  administered,  a  formula  for 
distribution  of  these  resources  based  on 
size  of  special  programs,  number  of 
students  and  number  of  schools  and 
institutions,  is  established. 

As  a  consequence  of  Pub.  L  95-561 
educational  administration  functions  are 
under  reorganization,  with  many 
functions  to  be  shifted  from  one  level  to 
another.  Therefore,  the  funding  formula 
set  forth  in  these  regulations  is  an 
interim  measure  until  the  reorganization 
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is  completed  and  a  more  permanent 
formula  can  be  developed. 

It  has  been  determined  that  these 
proposed  regulations  are  not  a  major 
federal  action  within  the  scope  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332(2)(c). 

The  Department  of  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  part  14. 

The  primary  author  of  this  document 
was  the  Bureau  of  Indian  Affairs  Task 
Force  on  the  Allotment  Formula.  Donald 
Antone  and  David  Mack,  cochairmen  of 
the  Task  Force  may  be  contracted 
through  the  Director  of  the  Office  of 
Indian  Education  Programs,  Bureau  of 
Indian  Affairs,  Department  of  the 
Interior,  Washington,  D.C.,  (202)  343- 
2175. 

It  is  proposed  to  add  a  new  Part  31h  to 
Subchapter  E,  Chapter  1  of  Title  25  of 
the  Code  of  Federal  Regulations  to  read 
as  follows: 

PART  31H — THE  INDIAN  SCHOOL 
EQUALIZATION  PROGRAM 

Subpart  A— General 

Sec. 

31h.l  Purpose  and  Scope. 

31h.2  Definitions. 

31h.3  General  Provisions. 

Subpart  B — The  Indian  School  Equalization 
Formula 

31h.l0  Establishment  of  the  formula. 

31h.ll  Definitions. 

31h.l2  Entitlement  for  instructional 
purposes 

31h.l3  Entitlement  for  residential  purposes. 
31h.l4  Entitlement  for  small  schools. 

3lh.l5  Alaskan  school  cost  supplements. 
31h.l6  Computation  of  school  entitlements. 
31h.l7  Recomputations  of  current  year 
entitlements. 

31h.l8  Phase-in  provisions. 

31h.l9  Development  of  uniform,  objective 
and  auditable  student  weighted  area 
placement  criteria  and  guidelines. 

31h.20  Future  consideration  for  weighted 
programs. 

31h.21  Review  of  weighted  factors. 

31h.22  Review  of  contract  schools' 
supplemental  funds. 

Subpart  C — Formula  Funding 
Administrative  Procedures 

3lh.30  Definitions. 

31h.31  Condition  of  eligibility  for  funding. 
31h.32  Annual  computation  of  average  daily 
membership. 

31h.33  Special  education  unduplicated 
count  provision. 

31h.34  Substitution  of  a  count  week. 

31h.35  Computation  of  average  daily 
membership  for  tentative  allotment. 

31h.36  Declining  enrollment  provision. 

31h.37  Conditions  for  receipt  of  allotments. 


31h.38  Failure  to  comply  with  conditions  for 
receipt  of  allotments. 

3lh.39  Auditing  of  student  counts. 

31h.40  Failure  to  provide  accurate  student 
counts. 

Subpart  D — Direct  Allotment  of  Formula 

Entitlements 

31h.50  Definitions. 

31h.51  Notice  of  tentative  allotments. 

31h.52  Initial  allotments. 

31h.53  Calculation  of  quarterly  payments. 

31h.54  Apportionment  of  entitlements  to 
schools. 

3lh.55  Responsible  local  fiscal  agent. 

31h.56  Expenditure  limitations  for  Bureau 
operated  schools. 

Subpart  E— Local  Educational  Financial 

Plan 

31h.60  Definitions. 

311^61  Development  of  local  educational 
financial  plans. 

31h.62  Minimum  requirements. 

3lh.63  Procedures  for  development  of  the 
plan. 

31h.64  Procedures  for  financial  plan 
appeals. 

31h.65  Access  to  and  retention  of  local 
educational  financial  records. 

Subpart  F— Contingency  Funds 

31h.70  Definitions. 

31h.71  Establishment  of  the  School  Disaster 
Contingency  Fund. 

31h.72  Continuing  and  cumulative 
provisions. 

31h.73  Purposes. 

31h.74  Application  procedures. 

31h.75  Disbursement  procedures. 

31h.76  Prohibitions  of  expenditures. 

31h.77  Transfer  of  funds  from  facilities 
management  for  other  contingencies. 

31h.78  Estblishment  of  a  formula 
implementation  set-aside  fund. 

31h.79  Prohibitions. 

Subpart  G — School  Board  Training 

31h.90  Establishment  of  a  school  board 
training  fund. 

31h.91  Other  technical  assistance  and 
training. 

31h.92  Training  activities. 

31h.93  Allowable  expenditures. 

31h.94  Prohibition  of  expenditures. 

31h.95  Reporting  of  expenditures. 

31h.96  Provision  for  annual  adjustment  for 
inflation. 

31h.97  Training  for  agency  school  board. 

Subpart  H— Transportation 

3lh.l00  Purpose  and  scope. 

31h.l01  Allocation  of  transportation  funds. 

Subpart  1— Interim  Maintenance  and  Minor 

Repair  Fund 

31h.ll0  Establishment  and  funding  of  a 
Interim  Maintenance  and  Minor  Repair 
Fund. 

31h.lll  Conditions  for  distribution. 

31h.ll2  Allocation. 

31h.ll3  Use  of  funds. 

31h.ll4  Limitations. 


Subpart  J— Interim  Administration  Cost 
Formula 

31h.l20  Purpose  and  scope. 

31h.l21  Accounting. 

31h.l22  Determination  of  present  cost 
levels. 

31h.l23  Allotment  of  educational 
administrative  funds. 

31h.l24  Allotment  exceptions. 

Authority:  Sec.  1128  of  Title  XI  of  the 
Education  Amendments  of  1978,  (92  Stat. 

2320,  25  U.S.C.  2008). 

Subpart  A — General 

§  31h.1  Purpose  and  Scope. 

The  purpose  of  this  rule  is  to  provide 
for  the  uniform  direct  funding  of  BIA 
operated  and  tribally  operated  day 
schools,  boarding  schools,  and 
dormitories.  These  rules  apply  to  all 
schools  and  dormitories  and 
administrative  units  which  are  funded 
through  the  Indian  School  Equalization 
Program  of  the  Bureau  of  Indian  Affairs. 

§  31h.2  Definitions. 

Assistance  under  this  rule  is  subject 
to  the  following  definitions  and 
requirements  relating  to  fiscal  and 
administrative  matters.  Definitions  of 
terms  that  are  used  throughout  this  part 
are  included  in  this  subpart.  As  used  in 
this  part,  the  term: 

(a)  "Agency"  means  an  organizational 
unit  of  the  Bureau  which  is  established 
for  direct  support  of  Tribal  governments 
on  reservations  and  in  selected  off 
reservation  locations  and  in  which  the 
Director  vests  responsibility  for  second 
level  supervision  of  education  program 
operations. 

(b)  "Agency  school  board”  means  a 
body,  the  members  of  which  are 
appointed  by  the  school  boards  of  the 
schools  located  within  such  agency,  and 
the  number  of  such  members  shall  be 
determined  by  the  Director  in 
consultation  with  the  affected  tribes, 
except  that,  in  agencies  serving  a  single 
school,  the  school  board  of  such  school 
shall  fulfill  these  duties. 

(c)  "Agency  Superintendent  of 
Education”  or  “Superintendent"  means 
the  Bureau  official  in  charge  of  Bureau 
education  programs  and  functions  in  an 
Agency  and  who  reports  to  the  Director. 

(d)  “Area  Director  for  Education" 
means  the  Bureau  official  in  charge  of 
Bureau  Education  programs  and 
functions  in  a  Bureau  Area  Office  and 
who  reports  to  the  Director. 

(e)  "Assistant  Secretary"  means  the 
Assistant  Secretary  of  Indian  Affairs, 
Department  of  the  Interior,  or  his/her 
designee. 

(f)  "Average  daily  membership"  or 
“ADM”  means  the  average  of  the  actual 
membership  in  the  school,  for  each 
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student  classification  given  separate 
weightings  in  the  formula.  Only  those 
qualified  Indian  students  shall  be 
counted  as  members  who  are: 

(1)  Listed  on  the  current  roll  of  the 
school  counting  them  during  the  count 
week; 

(2)  Not  listed  as  enrolled  in  any  other 
school  during  the  same  period;  and 

(3)  In  actual  attendance  at  the  school 
counting  them  at  least  one  full  day 
during  the  count  week  in  which  they  are 
counted. 

(g)  “Bureau”  means  the  Bureau  of 
Indian  Affairs  of  the  Department  of  the 
Interior. 

(h)  “Decision  of  record"  means  a 
formal  written  confirmation  of  a  voted 
action  by  a  school  board  during  a 
formally  constituted  school  board 
meeting. 

(i)  "Director”  means  the  Director  of 
the  Office  of  Indian  Education  Programs 
for  the  Bureau  of  Indian  Affairs,  or  his/ 
her  designee. 

(j)  “Eligible  student"  means  an  Indian 
student  properly  enrolled  in  a  Bureau 
school  or  dormitory,  or  a  tribally 
operated  school  or  dormitory  funded  by 
the  Bureau,  who  meets  the  applicable 
age  criteria  for  the  grade  in  which  he  or 
she  is  enrolled. 

(k)  "Entitlement”  means  that  amount 
of  fluids  generated  by  the  Indian  School 
Equalization  Formula  for  the  operational 
support  of  each  school. 

(l)  “Advice  of  allotment"  means  the 
formal  written  document  advising  a 
school  or  an  administrative  office  of  its 
entitlement  under  the  formula.  The 
advice  of  allotment  conveys  legal 
authority  to  obligate  and  expend  funds 
in  a  given  fiscal  year. 

(m)  “Allotment”  means  the  amount  of 
the  obligational  authority  conveyed  to  a 
given  school  or  Bureau  administrative 
office  by  its  advice  of  allotment  in  a 
given  fiscal  year. 

(n)  “Indian”  means  a  person  who  is  a 
member  of  an  Indian  tribe. 

(o)  “Indian  Tribe”  means  any  Indian 

Tribe,  Band,  Nation,  Rancheria,  Pueblo, 
Colony  or  Community,  including  any 
Alaska  Native  village  or  regional  or 
village  corporation  as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  (85  StaL 
688)  which  is  recognized  by  the 
Assistant  Secretary  as  eligible  for  the 
special  programs  and  services  provided 
through  the  Bureau  to  Indians  because 
of  their  status  as  Indians.  * 

(p)  "Program”  means  each  or  any 
subset  of  die  Indian  School  Equalization 
Program  (ISEP),  but  not  the  ISEP  itself, 
fot  which  a  separately  computable 
dollar  amount  may  be  generated  by  a 
school.  Each  program  classification  is  a 


cost  account  in  an  accounting  system. 
The  following  accounting  programs  are 
those  established  by  this  part: 

(1)  Instructional  costs; 

(2)  Boarding  costs; 

(3)  Dormitory  costs; 

(4)  K-3  bilingual  instruction  costs; 

(5)  Exceptional  child  education  costs; 

(6)  Intense  residenti  al  guidance  costs; 

(7)  Student  transportation  fund  costs; 

(8)  School  maintenance  and  repair 
fund  costs;  and 

(9)  School  board  training  fund  costs. 

(q)  “School”  means  an  educational  or 
residential  center  offering  services  to 
Indian  students  under  the  authority  of  a 
local  school  board  and  the  direction  of  a 
local  school  supervisor.  A  school  may 
be  located  on  more  than  one  physical 
site.  The  term  school,  unless  otherwise 
specified,  is  meant  to  encompass  day 
schools,  boarding  schools,  previously 
private  schools,  cooperative  schools, 
contract  schools  and  dormitories  as 
those  terms  are  commonly  used. 

(r)  “School  board”  when  used  with 
respect  to  a  Bureau  school,  means  a 
body  chosen  in  accordance  with  the 
laws  of  the  tribe  to  be  served  or.  in  the 
absence  of  such  laws,  elected  by  the 
parents  of  the  Indian  children  attending 
the  school,  except  that  in  schools 
serving  a  substantial  number  of  students 
from  different  tribes,  the  members  shall 
be  appointed  by  the  governing  bodies  of 
the  tribes  affected;  and  the  number  of 
such  members  shall  be  determined  by 
the  Director  in  consultation  with  the 
affected  tribes. 

(s)  “Supervisor”  or  "local  school 
supervisor”  means  the  individual  in  the 
position  of  ultimate  authority  at  any 
Bureau  administered  or  tribally  operated 
Contract  School. 

(t)  “Tribally  operated  contract  school” 
or  “contract  school"  means  a  school 
(other  than  a  public  school)  which  is 
financially  assisted  under  a  contract 
with  the  Bureau. 

(u)  “Weighted  student  unit  (WSU)” 
means  the  measure  of  student 
membership  adjusted  by  the  weights  or 
ratios  used  as  factors  in  the  Indian 
School  Equalization  Formula 
established  in  §  31h.l0  below.  The  term 
weighted  student  unit  also  describes  the 
measure  by  which  supplements  to  the 
weighted  student  count  at  any  school 
are  augmented  as  the  result  of  the 
application  of  small  school  supplements 
or  Alaskan  school  supplements. 

S  31H.3  General  provisions. 

All  funds  appropriated  by  the 
Congress  and  made  available  for 
obligation  for  the  support  and 
administration  of  Bureau  operated  or 
contracted  elementary  and  secondary 


educational  purposes  and  programs 
shall  be  allocated  in  accordance  with,  i 
and  be  distributed  through  the  Indian  j 
School  Equalization  Program,  unless 
another  clearly  separate  means  of 
allocation  and  distribution  is  specified  j 
in  authorizing  legislation,  or  unless 
specifically  exempted  by  these 
regulations. 

Subpart  B— The  Indian  School 
Equalization  Formula 

S  31h.10  Establishment  of  the  formula. 

There  is  hereby  established  the  Indian 
School  Equalization  Formula  (ISEF). 

Funds  for  the  instruction  and 
residential  care  of  Indian  children  shall 
be  earned  as  an  entitlement  by  each 
local  school  board  according  to  a 
weighted  student  unit  formula.  The 
funds  allocated  through  the.  formula 
shall  be  computed  as  follows: 

(a)  The  basic  instructional  average 
daily  membership  (ADM)  shall  be 
counted  at  each  school  location  as 
provided  for  in  subpart  C  of  this  part. 
From  the  application  of  ratios  or  weights 
as  provided  in  these  rules  a  weighted 
student  unit  (WSU)  value  for  each 
school  location  is  derived  by  multiplying 
the  student  count  for  each  program  area 
by  the  weights. 

(b)  If  the  school  is  a  boarding  school 
or  a  dormitory,  the  residential  students 
will  produce  program  units  which  will, 
by  the  application  of  weights,  produce 
additional  WSU* 8. 

(c)  The  ADM  count  of  eligible  small 
schools  or  dormitories  may  generate 
additional  unit  supplements. 

(d)  All  Alaskan  schools  are  eligible 
under  the  formula  to  generate 
supplemental  units. 

(e)  The  total  weighted  student  unit 
count  for  each  school  location  is  then 
multiplied  by  a  base  unit  value  to  derive 
the  estimated  dollar  entitlement  to  each 
school  board. 

The  total  amount  is  made  available  to 
each  school  board,  under  the  rules 
related  to  administrative  provisions 
provided  in  subparts  C  and  D  of  this 
part 

531h.11  Definitions. 

Assistance  to  approved  school  boards 
under  this  subpart  is  subject  to  the 
definitions  established  in  S  31h.2  and  to 
the  following  definitions  for  determining 
student  counts  in  the  various  weighted 
areas.  As  used  in  the  subpart  the  term: 

(a)  “Base”  or  “base  unit"  means  both 
the  weight  or  ratio  of  1.0  and  the  dollar 
value  annually  established  for  that 
weight  or  ratio  which  represents 
students  in  grades  4  through  8  in  a 
typical  instructional  program. 


29846 


Federal  Register  /  Vol.  44,  No.  100  /  Tuesday,  May  22,  1979  /  Proposed  Rules 


(b)  “Basic  program”  means  the 
instructional  program  provided  all 
students  at  any  grade  level  exclusive  of 
any  supplemental  programs  which  are 
not  provided  to  all  students  in  day  or 
boarding  schools. 

(c)  “Grades  1-3"  means  a  weighted 
program  for  a  student  who  is  present 
during  the  count  week  (see  §-31h.30(b)) 
in  grades  1  through  3  who  is  at  least  6 
years  old  by  December  31  of  the  fall  of 
the  school  year  during  which  the  count 
occurs  and  a  member  of  an  educational 
program  approved  by  the  board  and 
which  is  conducted  at  least  six  hours 
daily  during  at  least  175  days  per  school 
year. 

(d)  “Grades  4-8”  and  “grades  9-12" 
means  a  weighted  program  for  a  student, 
who  is  present  during  the  count  week 
(see  §  31h.30b)  in  either  of  the  programs 
encompassing  grades  4  through  12  who 
is  a  member  of  an  educational  program 
approved  by  the  school  board  at  least 
six  hours  daily  during  at  least  175  days 
per  school  year  and  shall  not  have 
achieved  the  age  of  21  nor  have  received 
a  high  school  diploma  or  its  equivalent. 

(e)  “Kindergarten"  means  a  weighted 
program  for  a  student  who  is  present 
during  the  count  week  (see  §  31h.30(b)) 
who  is  at  least  5  years  old  by  December 
31  of  the  fall  of  the  school  year  during 
which  the  count  occurs  and  a  member  of 
an  educational  program  approved  by  the 
school  board  conducted  at  least  five 
hours  daily  during  at  least  175  days  per 
school  year.  Otherwise  eligible  students 
who  are  in  a  program  conducted  less 
than  live  hours  daily,  but  more  than  two 
and  one  half  hours  daily  are  eligible  as 
“half  time  kindergarten"  students. 

(f)  "K-3  intense  bilingual"  means  a 
weighted  program  for  a  student  who  is 
present  during  the  count  week  (see 

§  31h.30(b))  in  kindergarten  through 
grade  3  whose  primary  language  is  not 
English,  and  who  is  receiving  special 
supplementary  services  for  bilingual 
education  needs. 

(g)  “Intensive  residential  guidance" 
means  the  weighted  program  for  a 
student  that  needs  special  residential 
services  due  to  one  or  more  of  the 
problems  identified  below,  and  that 
appropriate  documentation  is  in  that 
student's  file  as  follows: 

(1)  Presenting  Problem: 

(i)  Coart  or  juvenile  authority  request 
for  placement  resulting  from  a  pattern  of 
infractions  of  the  law. 

(ii)  Expulsion  from  previous  school 
under  due  process. 

(iii)  Referral  by  a  licensed 
psychologist  or  psychiatrist  as  an 
emotionally  disturbed  student 


(iv)  History  of  truancy  more  than  50 
days  in  the  last  school  year  or  a  pattern 
of  extreme  disruptive  behavior. 

(2)  Documentation  Required: 

(i)  Written  request  signed  by  officer  of 
court  or  juvenile  authority. 

(ii)  Certification  by  expelling  school. 

(iii)  Psychologist  or  psychiatrist 
report. 

(iv)  Attendance  and  behavior  data 
from  records  of  prior  school,  court 
records,  or  from  social  agency  records 
and  a  written  documentation 
summarizing  such  data.  For  all  students 
placed  in  intensive  residential  guidance 
programs,  there  shall  be  further 
documentation  of  a  diagnostic  workup,  a 
placement  decision  by  a  minimum  of 
three  staff  members,  and  a  record  of  an 
individualized  treatment  plan  for  each 
student  that  specifies  service  objectives. 

(h)  “Exceptional  Child  Programs” 
means  weighted  programs  for  students 
who  are  receiving  supplemental  and 
appropriate  services  and  whose 
identification  has  met  the  Education  of 
the  Handicapped  Act  (Pub.  L  94-142;  20 
U.S.C.  1401  et  seq.)  requirements  (i.e., 
due  process  and  development  of 
Individualized  Evaluation  Programs) 
and  who  have  the  following  diagnosed 
impairments: 

(1)  “Deaf'  means  a  hearing 
impairment  which  is  so  severe  that  the 
child  is  impaired  in  processing  linguistic 
information  through  hearing,  with  or 
without  amplification,  which  adversely 
affects  educational  performance. 

(2)  “Hard  of  hearing"  means  a  hearing 
impairment,  whether  permanent  or 
fluctuating,  which  adversely  affects  a 
child's  educational  performance  but 
which  is  not  included  under  the 
definition  of  “deaf’  in  this  section. 

(3)  "Mentally  retarded"  means 
significantly  subaverage  general 
intellectual  functioning  existing 
concurrently  with  deficits  in  adaptive 
behavior  and  manifested  during  the 
developmental  period,  which  adversely 
affects  a  child's  educational 
performance. 

(4)  “Severely  multihandicapped  and/ 
or  profoundly  retarded"  means 
concomitant  impairments  (such  as 
mentally  retarded-blind,  mentally 
retarded-deaf,  etc.)  the  combination  of 
which  causes  such  severe  educational 
problems  that  they  cannot  be 
accommodated  in  regular  educational 
programs. 

(5)  “Orthopedically  impaired"  means 
a  severe  orthopedic  impairment  which 
adversely  affects  a  child's  educational 
performance.  The  term  includes 
impairments  caused  by  congenital 
anomaly  (e.g.,  clubfoot,  absence  of  some 
member,  etc.),  impairments  caused  by 


disease  (e.g.  poliomyelitis,  bone 
tuberculosis,  etc.),  and  impairments 
from  other  causes  (e.g.,  cerebral  palsy, 
amputations,  and  fractures  or  bums 
which  cause  contractures). 

(6)  “Other  health  impaired"  means 
limited  strength,  vitality  or  alertness, 
due  to  chronic  or  acute  health  problems 
such  as  a  heart  condition,  tuberculosis, 
rheumatic  fever,  nephritis,  asthma, 
sickle  cell  anemia,  hemophilia,  epilepsy, 
lead  poisoning,  leukemia,  or  diabetes, 
which  adversely  affects  a  child's 
educational  performance. 

(7)  “Emotionally  disturbed  "  means  a 
condition  exhibiting  one  or  more  of  the 
following  characteristics  over  a  long 
period  of  time  and  to  a  marked  degree, 
which  adversely  affects  educational 
performance: 

(i)  An  inability  to  learn  which  cannot 
be  explained  by  intellectual,  sensory,  or 
health  factors; 

(ii)  An  inability  to  build  or  maintain 
satisfactory  interpersonal  relationships 
with  peers  and  teachers; 

(iii)  Inappropriate  types  of  behavior  or 
feelings  under  normal  circumstances; 

(iv)  A  general  pervasive  mood  of 
unhappiness  or  depression;  or 

(v)  A  tendency  to  develop  physical 
symptoms  or  fears  associated  with 
personal  or  school  problems. 

(8)  “Specific  learning  disability" 
means  a  disorder  in  one  or  more  of  the 
basic  psychological  processes  involved 
in  understanding  or  in  using  language, 
spoken  or  written,  which  may  manifest 
itself  in  an  inability  to  listen,  think,  • 
speak,  read,  write,  spell,  or  to  do 
mathematical  calculations.  The  term 
includes  such  conditions  as  perceptual 
handicaps,  brain  injury,  minimal  brain 
disfunction,  dyslexia,  and 
developmental  aphasia.  The  term  does 
not  include  children  who  have  learning 
problems  which  are  primarily  the  result 
of  vision,  hearing,  or  motor  handicaps, 
or  mental  retardation,  or  of 
environmental,  cultural,  or  economic 
disadvantage. 

(9)  “Speech  impaired"  means  a 
communication  disorder,  such  as 
stuttering,  impaired  articulation,  or  a 
voice  impairment,  which  adversely 
affects  a  child’s  educational 
performance. 

(10)  "Visually  handicapped"  means  a 
visual  impairment  which,  even  with 
correction,  adversely  affects  a  child’s 
educational  performance.  The  term 
includes  both  partially  seeing  and  blind 
children. ' 

(i)  “Resident"  means  a  student 
receiving  supplemental  services 
provided  to  all  students  who  are 
provided  room  and  board  in  a  hoarding 
school  or  a  dormitory  for  at  least  four 
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days  and  four  nights  per  week  during 
those  weeks  when  student  membership 
counts  are  conducted.  Such  students 
must  be  members  of  the  instructional 
program  in  the  same  boarding  school  in 
which  they  are  counted  as  residents.  To 
be  counted  as  a  dormitory  resident, 
students  must  be  enrolled  in  and  be 
current  members  of  a  public  school  in 
the  community  in  which  they  reside. 

fi31h.12  Entitlement  for  Instructional 
purposes. 

BIA  educational  funds  for  the 
instruction  of  elementary  and  secondary 
Indian  children  shall  be  computed 
according  to  the  following  weighted 
student  unit  factors: 

Basic  programs  and  base  weights. 

Kindergarten,  1.00;  grades  1  to  3. 1.20; 
grades  4  to  8, 1.00;  and  grades  9  to  12, 1.30. 

Supplemental  Program  and  add-on  weight 

Grades  k  to  3,  intense  bilingual,  20. 

Exceptional  child  programs  and  add-on 
weight. 

Full  time:  Deaf,  3.00;  severe  multi-hndcpd/ 
prof  retrd,  3.00;  emotionally  disturbed,  1.00; 
specific  learning  disability,  1.00;  and  mentally 
retarded.  1.00. 

Part  time:  Speech  impaired,  0.50;  hard  of 
hearing,  0.25;  visually  handicapped,  0.25; 
orthopedically  impaired,  0.25;  health 
impaired.  0.25;  emotionally  disturbed,  0.50; 
specific  learning  disability,  0.50;  and  mentally 
retarded,  0.50. 

§  31h.13  Entitlement  for  residential 
purposes. 

Basic  funds  for  student  residential 
purposes  shall  be  computed  according  to 
the  following  weighted  student  unit 
factors: 

Basic  Programs. 

Kindergarten,  1.40;  grades  1  to  3. 1.40; 
grades  4  to  8, 1.25;  and  grades  9  to  12, 1.25. 

Intense  Residential  Guidance  0.50. 

fi  31h.14  Entitlements  for  small  schools. 

To  compensate  for  the  additional 
costs  of  operating  small  schools, 
qualified  schools  shall  receive  the 
following  adjustments: 

(a)  Instructional  programs  in  day  and 
boarding  schools.  For  each  separate 
small  school  having  an  instructional 
average  daily  instructional  membership 
count  (called  x)  of  less  than  100  students 
the  formula  [(100  —  x)  divided  by  200] 
times  x  shall  be  used  to  generate  add-on 
weighted  pupil  units  for  each  such 
school. 

(b)  Boarding  school  residential 
programs.  For  each  separate  small 
boarding  school  having  a  resident 
average  daily  membership  count  (called 
y)  of  less  than  100  the  formula  [(100  —  y) 
divided  by  200]  times  y  shall  be  used  to 
generate  add-on  weighted  pupil  units  for 
each  such  boarding  school. 


(c)  Dormitory  residential  programs 
serving  public  schools.  For  each  small 
dormitory  program  having  an  average 
daily  membership  count  (called  z)  of 
less  than  100  students  the  formula  [(100 
—  z)  divided  by  200]  times  z  shall  be 
used  to  generate  add-on  weighted  pupil 
units  for  each  such  dormitory. 

fi  33lh.l5  Alaskan  school  coal 
supplements. 

To  meet  the  statutory  requirements  for 
8  salary  supplement  for  Alaskan 
educational  staff,  an  add-on  weight  of 
.25  will  be  used  as  a  factor  by  which  all 
pupil  program  generated  weighted 
student  units  shall  be  multiplied.  Such 
generated  Alaskan  units  will  be  added 
to  the  weighted  pupil  units  generated  by 
each  school  in  the  same  maimer  as 
small  school  units. 

fi  31h.16  Computation  of  school 
entitlements. 

The  sum  of  all  weighted  student  units, 
including  any  small  school  and  any 
Alaskan  school  cost  units  shall  be 
computed  for  each  school  under  the 
management  of  the  Director.  The  total 
number  of  units  generated  by  each 
approved  school  shall  be  multiplied  by  a 
base  dollar  value  which  is  equivalent  to 
a  base  weight  of  1.0  in  the  formula.  This 
base  value  shall  be  computed  annually 
by  the  Director  by  dividing  the  total  of 
all  weighted  student  units  (WSU) 
generated  by  all  approved  schools  into 
the  total  amount  appropriated  and  made 
available  for  obligation  and  distribution 
through  the  Indian  School  Equalization 
Formula. 

fi  31h.17  Recomputations  of  current  year 
entitlements. 

The  Director  shall  continuously 
monitor  the  processes  by  which  the  final 
allocation  of  each  schools'  entitlement  is 
made.  When  changes  occur  either  in  the 
total  amount  of  funds  available  for  the 
operations  of  schools,,  due  to  a  change  in 
the  number  of  weighted  student  units 
reported  or  altered  by  auditing,  the 
Director  shall  make  the  necessary 
adjustments  in  order  that  the  full 
available  appropriations  are  fairly 
allocated  to  the  schools,  and  that  all 
funds  are  fully  allotted  to  schools. 

S  31h.18  Phase-In  provisions. 

(a)  Limits  on  excess  gains. 

No  school  shall  receive  a  percentage 
increase  in  its  total  fund  entitlement, 
over  the  comparable  budget  amount  per 
school  in  the  fiscal  year  1979  Bureau 
Education  budget,  which  is  greater  than 
the  following  percentage  ratios: 

(1)  In  fiscal  year  1980,  50  percent  and 
(2)  In  fiscal  year  1981, 100  percent 

(b)  Limits  on  excess  losses. 


No  school  shall  receive  a  percentage 
decrease  in  its  total  fund  entitlement 
below  the  comparable  budget  amount  in 
the  fiscal  year  1979  Bureau  Education 
budget  which  is  greater  than  the 
following  percentage  ratios: 

(1]  In  fiscal  year  1980, 20  percent  and 
(2)  In  fiscal  year  1980,  50  percent 

(c)  Effects  of  limits  on  losses  and 
gains. 

Local  school  gains  in  excess  of  the 
above  percentage  limits  for  each  of  the 
limited  years  shall  be  returned  to  the 
common  base  for  all  schools  and 
distributed  through  the  formula.  Funds 
to  limit  losses  in  excess  of  the  above 
limits  shall  be  withdrawn  from  the 
common  base  for  all  schools  and 
distributed  to  the  schools  subject  to 
such  excess  losses. 

f  31H.19  Development  of  uniform, 
objective  and  auditable  student  weighted 
area  placement  criteria  and  guidelines. 

The  Director  shall  develop  uniform 
objective  and  auditable  placement 
criteria  and  guidelines  for  placement  of 
students  in  special  weighted  program 
areas  which  expand  upon  the  definitions 
in  this  part,  and  shall  publish  them  in 
the  Bureau  Manual  (BIAM)  and  widely 
disseminate  such  placement  criteria  and 
guidelines  to  each  school  prior  to 
September  1, 1979  so  that  appropriate 
student  placements  can  occur  before  the 
first  October  student  count 

fi  31Il20  Future  considerations  for 
weighted  programs. 

The  Director  shall  consider  the 
feasibility  of  incorporating  other  factors 
into  the  weighted  pupil  formula 
including: 

(a)  A  rural  isolation  adjustment; 

(b)  A  native  language  maintenance 
factor; 

(c)  A  cultural  heritage  factor; 

(d)  A  staff  cost  adjustment; 

(ej  A  cost-of-living  adjustment; 

(f)  A  gifted  and  talented  student 
factor;  and 

(g)  an  early  childhood  development 
factor. 

fi  31h.21  Review  of  weighted  factors. 

By  the  completion  of  the  formula 
phase-in  and  the  completion  of  the  work 
of  the  Task  Force  on  Standards,  the 
Director  shall  review  the 
appropriateness  of  all  weighted,  factors 
in  generating  funds  for  services  required 
by  Bureau  standards. 

fi  31h.22  Review  of  contract  schools 
supplemental  funds. 

Before  the  end  of  formula  phase-in, 
the  Director  shall  consider  the  impact*on 
equalization  of  supplemental  funds 
appropriated  for  aid  to  schools  under 
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the  Johnson  O'Malley  Act  and  under 
Title  IV  of  the  Indian  Education  Act, 
which  are  available  to  contracts  schools 
but  not  to  Bureau  schools,  and 
determine  appropriate  adjustments,  if 
any. 

Subpart  C — Formula  Funding 
Administrative  Procedures 

§31h.30  Definitions. 

As  used  in  this  subpart,  the  term: 

(a)  “Certifying  the  validity  of  student 
counts”  means  that  counts  of  student 
ADM  have  been  accurately  recorded  in 
compliance  with  specifications  of  these 
rules,  and  that  the  Agency 
Superintendent  of  Schools,  the  local 
school  supervisor,  and  local  school 
board  chairperson  testify  to  and  confirm 
the  correctness  of  this  count. 

(b)  “Count  weeks”  mean  the  first  full 
school  week  in  October  and  the  first  full 
school  week  in  November  for  recording 
student  ADM  for  the  purposes  of 
calculating  allotments,  and  the  first  full 
school  week  in  February  and  the  first 
full  school  week  in  March  for  recording 
student  ADM  for  purposes  of  calculating 
tentative  allotments. 

(c)  “Cumulative  total”  means  the  sum 
of  all  daily  student  ADM  counts  during 
count  weeks. 

(d)  "Student  classification”  means  any 
special  need  area  of  students  which 
receives  a  separate  weighting  through 
the  Indian  School  Equalization  Formula. 

(e)  “Unduplicated  count”  means  that  a 
student  with  more  than  one 
handicapping  condition  may  only  be 
counted  as  ADM  in  one  handicapped 
program,  except  that  the  child  may  also 
be  counted  for  receiving  speech  therapy 
if  applicable. 

§  31ti31  Condition  of  eligibility  for 
funding. 

To  be  eligible  for  direct  formula 
funding  as  established  in  subpart  B  of 
this  part  a  day  school,  boarding  school, 
or  dormintory  must  meet  minimum 
standards  to  be  prescribed  pursuant  to 
section  1121  of  the  Education 
Amendments  of  1978  (P.L.  95-561;  25 
U.S.C.  2001).  Until  such  standards  are  so 
prescribed,  the  Director  shall  determine 
eligibility  for  funding. 

To  be  eligible  for  direct  foimula 
funding  a  tribally  operated  day  or 
boarding  school  or  dormitory  must  meet 
the  requirements  of  part  271  of  this 
chapter  (25  CFR  271)  for  receipt  of 
Bureau  Education  funds  under  contracts 
for  school  operation. 

§  31h.32  Annual  computation  of  average 
daily  membership. 

(a)  Average  daily  membership  (ADM) 
as  defined  in  §  31h. 1(f)  shall  be 


determined  during  the  first  full  school 
week  in  October  and  the  first  full  school 
week  in  November  of  the  school  year. 
Averages  shall  be  computed  for  each 
pupil  classification,  to  two  decimal 
places,  by  computing  the  cumulative 
total  of  members  in  each  classification 
for  all  school  days  in  each  of  the  two 
count  weeks,  and  dividing  that  total  by 
the  number  of  school  days  in  both  count 
weeks. 

(b)  The  Director  shall  direct  the 
receipt  and  management  of  information 
necessary  to  obtain  timely  ADM  reports 
from  schools.  Agency  education  offices, 
and  in  the  case  of  off-reservation 
boarding  schools — area  education 
offices,  together  with  each  school’s 
supervisor  and  school  board  chairman, 
shall  be  responsible  for  certifying  the 
validity  of  each  school’s  student  counts. 
The  October  and  November  ADM  will 
be  used  to  determine  final  entitlements 
for  the  school  year. 

§  31h.33  Special  education  unduplicated 
count  provision. 

In  the  counting  of  special  education 
ADM  with  the  exception  of  speech 
therapy,  no  child  shall  be  counted  or 
funded  twice  for  participation  in  more 
than  one  special  education  program. 

§  31tu34  Substitution  of  a  count  week. 

A  school  may  petition  the  Director  to 
substitute  another  week  in  the  same 
month  for  the  specified  count  week  if  it 
can  be  established  that  to  use  the 
specified  count  week  would  result  in 
grossly  inaccurate  student  counts. 
Where  tribal  ceremonial  days  are 
known  in  advance,  such  a  petition  shall 
be  submitted  in  advance  of  the 
determined  count  week. 

§  3lh.35  Computation  of  average  daily 
membership  (ADM)  for  tentative  allotments. 

Tentative  allotments  for  each  future 
year’s  funding  shall  be  based  on  the 
average  daily  membership  for  the  first 
full  school  week  in  February  and  the 
first  full  school  week  in  March  of  the 
school  year.  Procedures  for  computation 
shall  be  the  same  as  those  for  the  annual 
computation  in  October  and  November. 

§  31h.36  Declining  enrollment  provision. 

If  the  decline  of  a  school’s  average 
daily  membership  exceeds  ten  percent 
in  any  given  school  year,  the  school  may 
elect  to  request  funding  based  on  the 
combined  ADM  for  February  and  March 
of  the  previous  year  and  October  and 
November  of  the  current  year. 


§  31h.37  Conditions  for  receipt  of 
allotments. 

Actual  receipt  of  allotments  under  die 
formula  will  be  based  on  compliance  by 
local  schools  with  the  following  criteria: 

(a)  Completion  and  submission  to  the 
Director  of  certified  student  ADM  count 
within  2  weeks  following  each  count 
week  in  October  and  November. 

(b)  Systematic  maintenance  of 
expediture  records  by  prescribed 
uniform  accounting  methods,  and 

(c)  Provision  of  a  program  of 
instruction  for  each  weighted  student 
classification  based  on  a  local  education 
financial  plan  approved  by  the 
responsible  school  board  and 
disseminated  to  the  community  or 
clients’  parents. 

§  31h.38  Failure  to  comply  with  conditions 
for  receipt  of  aiotments. 

Failure  to  comply  with  the  conditions 
for  the  receipt  of  allotments  shall  result 
in  the  following  alternative  actions  to  be 
determined  at  the  discretion  of  the 
Director: 

(a)  Withholding  the  allotment  until 
such  time  as  the  conditions  have  been 
met;  or 

(b)  Withholding  of  a  percentage  of  the 
allotment  as  a  penalty  for  non- 
compliance. 

§  31H.39  Auditing  of  student  counts. 

The  Secrete  ry  shall  provide  for 
auditors  as  required  to  assure  timeliness 
and  validity  in  reporting  student  counts 
for  formula  funding. 

§  31h.40  Failure  to  provide  accurate 
student  counts. 

Responsible  school,  agency,  and 
central  office  administrators  may  be 
dismissed  for  cause,  or  otherwise 
penalized  for  submission  of  invalid  or 
fraudulent  annual  student  ADM  counts 
or  willfully  inaccurate  counts  of  student 
participation  in  weighted  program  areas. 
A  person  who  knowingly  submits  or 
causes  to  be  submitted  to  a  Federal 
official  or  employee  false  information 
upon  which  the  expenditure  of  Federal 
funds  is  based,  may  be  subject  to 
criminal  prosecution  under  provisions 
such  as  sections  286,  287,  371,  or  1001  of 
Title  18,  U.S.  Code. 

Subpart  D — Direct  Allotment  of 
Formula  Entitlements 

§  31h.50  Definitions. 

As  used  in  this  subpart,  the  term: 

(a)  "Apportionment”  means  that  part 
of  a  school’s  allotment  received  each 
quarter  as  an  authorization  to  obligate 
funds. 

(b)  “Approved  apportionment 
schedules”  means  that  approval  given 
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for  the  quarterly  obligation  of  funds  for 
a  given  appropriation  of  funds  for  the 
Bureau. 

(c)  "Authorization  to  obligate"  means 
that  authority  given  to  a  school  to  incur 
obligations  of  funds  against  a  given 
appropriation. 

(d)  “Initial  allotments"  means  that 
notice  given  to  schools  of  their 
entitlement  to  funds  based  on  October 
and  November  student  counts  through 
the  Indian  School  Equalization  Formula 
based  on  a  final  appropriation,  prior  to 
any  adjustments  due  to  fluctuating 
student  counts. 

(e)  "Responsible  fiscal  agent”  means 
the  local  school  supervisor  except  where 
such  authority  is  designated  to  the 
Agency  Superintendent  of  Education  by 
a  school  board  decision  of  record  or  by 
contract. 

(f)  “Tenative  allotments”  means  that 
notice  given  to  schools  of  their 
entitlement  to  funds  based  on  February 
and  March  student  counts  as  computed 
through  the  Indian  School  Equalization 
Formula  based  on  a  proposed 
appropriation. 

§  3lh.51  Notice  of  tentative  allotments. 

The  Director  shall  notify  school 
administrators  and  boards  of  tentative 
allotments  of  funds  based  on  February 
and  March  ADM  count  established 
under  subpart  B  of  this  part  no  later 
than  May  1  preceding  the  year  for  which 
the  allotment  is  to  be  made  as 
authorized  by  P.  L  95-561,  section  1129, 
Tide  XI. 

9  31h.52  Initial  allotments. 

The  Assistant  Secretary  for  Indian 
Affairs  as  requested  by  the  Director 
shall  make  initial  allotments  to  Bureau 
operated  schools,  agency  education 
offices,  and  central  and  area  offices. 
Approved  apportionment  schedules  will 
govern  the  authorized  rate  of  obligation. 
The  Assistant  Secretary  for  Indian 
Affairs  shall  make  initial  allotments  for 
tribally  operated  schools  to  appropriate 
Agency  Superintendents  of  Education, 
or  as  otherwise  provided  by  the 
Director. 

5  3 1  h.53  Calculation  of  quarterly 
authorizations  to  obligate. 

(a)  The  first  quarterly  authorization  to 
obligate  to  be  apportioned  during  the 
first  week  of  October,  shall  be 
calculated  as  thirty  (30)  percent  of  a 
school’s  tentative  allotment  based  on  its 
projected  ADM  as  approved  by  the 
Director.  In  the  absence  of  the 
enactment  of  an  appropriations  bill  and 
funds  made  available  for  obligation  at 
the  beginning  of  the  fiscal  year,  the 
language  of  the  continuing  resolutions 


approved  by  the  Congress  shall  apply  to 
the  process  in  this  section. 

(b)  The  second  quarterly  authorization 
to  obligate  to  be  apportioned  during  the 
first  week  of  January,  shall  be 
calculated  as  sixty  (60)  percent  of  a 
school’s  actual  entitlement  based  on  fall 
count  ADM  less  the  first  quarterly 
apportionment 

(c)  The  third  quarterly  authorization 
to  obligate  to  be  apportioned  during  the 
first  week  of  April,  shall  be  calculated  to 
be  twenty  (20)  percent  of  a  school's 
actual  entitlement.  This  apportionment 
shall  be  adjusted  as  necessary  as  a 
result  of  student  count  fluctuations  due 
to  auditing  of  school’s  actual  ADM  as 
provided  in  section  31h.39  of  this  part 

(d)  The  fourth  and  final  quarterly 
authorization  to  obligate  to  be 
apportioned  during  the  first  week  of 
July,  shall  be  calculated  to  be  twenty 
(20)  percent  of  a  school’s  actual 
entitlement  subject  to  any  further 
recalculations  due  to  auditing  of 
corrected  ADM  count  calculations. 

(e)  The  Director  shall  continuously 
monitor  the  processes  by  which  the 
allocations  of  each  school’s  entitlement 
is  made  and  make  appropriate 
adjustments  as  necessary. 

§  31h.54  Apportionment  of  entitlements  to 
schools. 

(a)  Bureau  operated  schools. 

The  Director  shall  make  quarterly 

apportionments  directly  to  die  local 
school  supervisor  or  to  the  school’s 
responsible  fiscal  agent  as  specifically 
delegated  in  accordance  with  section 
31h.55  of  this  part.  Such  quarterly 
apportionments  will  be  made  as 
determined  in  section  31h.53  of  this  part. 

(b)  Contract  schools. 

The  Agency  Superintendent  of 
Education  or  another  agent  as 
designated  by  the  Director  shall  be 
responsible  for  effecting  and  adjusting 
contracts  with  tribally  operated  schools. 

9  31h.55  Responsible  local  fiscal  agent 

The  responsible  fiscal  agent  shall: 

(a)  Expend  funds  solely  in  accordance 
with  the  local  educational  financial 
plan,  as  ratified  or  amended  by  the  local 
school  board,  unless  this  plan  has  been 
overturned  under  the  appeal  process 
prescribed  in  these  rules,  in  which  case 
expenditures  shall  be  made  in 
accordance  with  the  local  educational 
financial  plan  as  determined  by  the 
Agency  Superintendent  of  Education. 

(b)  Sign  all  documents  required  for  the 
obligation  and/or  payment  of  funds  and 
documentation  of  receipt  of  goods  and 
services. 

(c)  Report  at  least  quarterly  to  the 
local  school  board  on  the  amounts 


expended,  amounts  obligated  and 
amounts  currently  remaining  in  funds 
budgeted  for  each  program  of  services  in 
the  local  financial  plan. 

(d)  Recommend  changes  in  budget 
amounts  as  required,  for  effective 
management  of  resources  to  carry  out 
the  local  financial  plan  and  incorporate 
such  changes  in  the  budget  as  are 
ratified  by  the  local  school  board, 
subject  to  provisions  for  appeal  and 
overturn. 

9  31H.56  Expenditure  limitations  for 
Bureau-operated  schools. 

(a)  Expenditure  of  allotments 
provided  shall  be  made  in  accordance 
with  applicable  federal  regulations,  or 
locally  developed  plans  of  operation 
which  have  been  approved  by  the 
Director  or  his  designee. 

(b)  Where  there  is  disagreement 
between  the  area  or  agency  support 
service  staff  and  the  responsible  fiscal 
agent  regarding  the  propriety  of  the 
obligation  nr  disbursement  of  funds, 
appeal  shall  be  made  to  the  Director. 

Subpart  E— Local  Educational 
Financial  Plan 

§  31h.60  Definitions. 

As  used  in  this  subpart,  the  term: 

(a)  "Consultation”  means  soliciting 
and  recording  the  opinions  of  school 
board  members  regarding  each  element 
in  the  local  financial  plan,  as  set  forth 
below,  and  incorporating  those  opinions 
to  the  greatest  degree  feasible  in  the 
development  of  the  local  educational 
financial  plan  at  each  stage  thereof. 

(b)  “Local  educational  financial  plan” 
means  that  plan  which  programs  dollars 
for  educational  services  for  a  particular 
Bureau  operated  or  funded  school  which 
has  been  ratified  in  an  action  of  record 
by  the  local  school  board,  or  determined 
by  the  superintendent  under  the  appeal 
process  set  forth  in  this  subpart. 

(c)  “Budget”  means  that  element  in 
the  local  educational  financial  plan 
which  shows  all  costs  of  the  plan  by 
discrete  programs  and  sub-cost 
categories  thereunder. 

9  31H.61  Development  of  local  educational 
financial  plans. 

A  local  educational  financial  plan 
shall  be  developed  by  the  local  school 
supervisor,  in  active  consultation  with 
the  local  school  board,  based  on  the 
tentative  allotment  received  on  May  1 
preceding  the  year  for  which  the  plan  is 
to  be  executed. 

§  31h.62  Minimum  requirements. 

The  local  financial  plan  shall  include, 
at  a  minimum,  each  of  the  following 
elements: 
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(a)  Separate  programing  of  funds  for 
each  group  of  Indian  students  for  whom 
a  discrete  program  of  services  is  to  be 
provided.  This  must  include  at  a 
minimum  each  program  far  which  funds 
are  alloted  to  die  school  through  die 
Indian  School  Equalization  Program. 

(b)  A  brief  description,  or  outline,  of 
the  program  of  student  services  to  be 
provided  for  each  group  identified. 

(c)  A  budget  showing  the  costs 
projected  for  each  program,  as 
determined  by  the  Director  through  the 
development  of  a  uniform  cost 
accounting  system  related  to  the  Indian 
School  Equalization  Program. 

(d)  A  statement  of  the  percentage 
relationship  between  the  total  of  the 
anticipated  costs  for  each  program  and 
the  amount  the  students  served  by  that 
program  will  generate  under  the  Indian 
School  Equalization  Formula. 

(e)  A  provision  for  certification  by  the 
chairman  of  the  school  board  that  the 
pion  oo  sJiown*  cr  ss  smsndsd,  lists  bssn 
ratified  in  an  action  of  record  by  the 
school  board,  or 

(f)  A  provision  for  certification  by  the 
Agency  Superintendent  of  Education 
that  he  or  she  has  approved  the  plan  as 
shown,  or  as  amended,  in  an  action 
overturning  the  rejection  or  amendment 
of  the  plan  by  the  school  board. 

§  31H.63  Procedures  for  development  of 
the  plan. 

(a)  Within  thirty  (30)  days  after  the 
receipt  of  the  tentative  allotment  for  the 
next  school  year  by  each  school,  the 
local  school  supervisor  shall  present  a 
draft  plan  to  the  school  board  with 
recommendations  concerning  each  of 
the  elements  outlined  in  this  subpart. 
The  school  supervisor  may  consult  with 
the  members  of  the  school  board,  the 
school  staff,  and  members  of  the 
community  in  drafting  this  plan. 

(b)  Detailed  school  board  discussions 
of  each  element  of  the  plan,  and  their 
interrelationships,  shall  be  provided  for, 
over  the  period  of  at  least  two  separate 
school  board  meetings,  using  native 
speakers  as  interpreters  as  necessary  to 
assure  that  each  school  board  member 
has  ample  opportunity  to  understand 
each  element  proposed.  Each  element 
shall  be  subject  to  separate  approval 
action,  in  any  order  desired  by  the 
school  board,  and  each  element  shall  be 
subject  to  separate  amendment  by 
action  of  record. 

(c)  The  school  board  shall  take  final 
action  on  the  financial  plan  on  or  before 
the  final  day  of  July  preceding  the  year 
in  which  the  plan  shall  be  executed. 
Failure  of  the  school  board  to  act  by  this 
date  shall  have  the  effect  of  rejection  of 
the  plan  and  shall  result  in  an  automatic 


appeal  to  the  Agency  Superintendent  of 
Education. 

S  31H.64  Procedure  for  financial  plan 
appeals. 

(a)  In  the  event  the  supervisor  of  a 
school  finds  an  action  of  the  local  school 
board,  in  rejecting  or  amending  the  local 
financial  plan,  to  be  unacceptable  in 
his/her  judgment  as  a  professional 
educator,  the  supervisor  may  appeal  to 
the  Agency  Superintendent  of  Education 
under  the  following  procedures  and 
conditions: 

(1)  The  appeal  must  be  \  resented  in 
writing,  within  ten  (10)  consecutive  days 
of  the  supervisor’s  receipt  of  the  school 
board  decision  which  is  appealed. 

(2)  The  written  appeal  shall  contain, 
at  a  minimum,  the  following  information 
and  documentation: 

(i)  All  descriptive  information 
concerning  the  element(s)  in  the  local 
financial  plan  being  appealed, 
substantially  as  presented  to  the  school 
board  prior  to  its  decision. 

(ii)  Official  documentation  of  the 
school  board’s  decision  amending  or 
rejecting  the  element(s)  being  appealed. 

(iii)  A  statement  of  the  school 
supervisor's  reasons  for  appealing  the 
board’s  actions. 

(iv)  Signed  certification  by  the 
supervisor  that  his/her  reason  for 
appeal  has  been  presented  to  the 
chairperson  of  the  school  board,  and 
that  the  school  board  has  been  offered 
full  opportunity  to  submit  a  counter 
statement  to  the  Superintendent. 

(3)  In  the  event  that  the  supervisor  of 
the  school  is  also  the  Superintendent, 
the  appeal  shall  be  made  following  the 
above  procedures  to  the  Director,  who 
shall  follow  procedures  set  forth  below, 
as  acting  Superintendent  for  the  appeal. 

(b)  Within  ten  (10)  consecutive  days 
of  receiving  the  appeal,  the  Agency 
Superintendent  of  Education  shall 
review  the  appeal  documents  to 
determine  if  they  are  complete 
according  to  the  criteria  established  in 
this  subpart,  and  if  so  shall  notify  both 
the  school  supervisor  and  the  school 
board  of  a  date  for  a  hearning  within 
twenty -five  (25)  consecutive  days  of  his/ 
her  receipt  of  the  appeal,  and  any 
arguments  regarding  it  on  either  side, 
will  be  heard. 

(c)  Within  twenty-five  (25) 
consecutive  days  of  receiving  the 
appeal,  the  Superintendent  shall: 

(1)  Hear  any  arguments  on  either  or 
both  sides  of  the  appeal  issue(s)  at  the 
option  of  either  the  supervisor  or  board 
involved. 

(2)  Following  the  hearing,  either 
sustain  or  reject  the  appeal,  for  good 


cause,  set  out  in  writing  to  both  the 
supervisor  and  school  board. 

(d)  Nothing  in  this  subsection  shall  be 
constructed  as  enabling  the  supervisor 
of  a  tribally  operated  school  to  appeal 
decisions  of  a  contract  school  board  to 
the  Agency  Superintendent  for 
Education,  nor  as  empowering  the 
Agency  Superintendent  for  Education  to 
overturn  any  action  of  a  contract  school 
board  under  this  appeal  process  as 
established  in  P.L.  93-638. 

§  31h.65  Access  to  and  retention  of  local 
educational  financial  records. 

The  Comptroller  General,  the 
Assistant  Secretary  and  the  Director,  or 
any  of  their  duly  authorized 
representatives  shall  have  access  for 
audit  and  examination  purposes  to  any 
of  the  local  schools'  accounts, 
documents,  papers,  and  records  which 
are  related  or  pertinent  to  the  school’s 
operation.  The  provisions  of  25  CFR 
271.47  will  be  applicable  in  the  case  of 
tribaiiy  contracted  schools. 

Subpart  F — Contingency  Funds 

§  31h.70  Definitions 

As  used  in  this  Subpart,  the  term: 

(a)  “Cumulative  total"  means  the  sum 
of  all  funds  carried  over  from  the 
previous  fiscal  year(s)  as  unobligated 
and  the  amount  for  the  current  fiscal 
year. 

(b)  'Temporary  replacement’'  means 
the  substitutions  of  a  structure  on  a 
temporary  basis  in  lieu  of  the  original 
permanent  structure  that  has  been  lost 
to  use.  The  temporary  use  will  expire  at 
the  time  that  arrangements  are 
completed  for  the  availability  similar  to 
the  original. 

§  31h.71  Establishment  of  the  School 
Disaster  Contingency  Fund. 

The  Bureau's  annual  budget 
justifications  shall  identify  an  amount 
for  a  separate  budget  account  entitled 
the  School  Disaster  Contingency  Fund 
(SDCF).  All  schools  and  dormitories 
receiving  support  under  the  provisions 
of  subparts  B  and  C  of  this  part  are 
eligible  for  disaster  aid  from  this 
contingency  fund. 

§  31h.72  Continuing  and  cumulative 
provisions. 

Unobligated  funds  from  the  School 
Disaster  Contingency  Fund  shall  be 
continued  over  at  the  end  of  a  fiscal 
year  in  the  same  account  for  the  next 
year,  except  when  otherwise  provided  in 
appropriations  acts.  New  funds  shall  be 
added  when  appropriated  but  the  Fund 
should  not  exceed  a  $1.5  million 
cumulative  total  unless  otherwise 
determined  by  the  Assistant  Secretary. 
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S  31H.73  Purposes.  — ■ 

Disbursements  from  the  School 
Disaster  Contingency  Fund  shall  be  for 
the  following  purposes: 

(a)  Costs  of  replacement  of  items  in 
the  following  categories  including 
shipment  and  installation,  in  the  event 
of  their  destruction  by  earthquake,  fire, 
flood,  storm,  or  other  "acts  of  God.” 
where  such  costs  are  not  already 
covered  in  an  insurance  policy  in  force 
at  the  time  of  destruction  and  where 
such  destruction  could  not  have  been 
prevented  by  prudent  action  by  the 
officials  responsible  for  the  care  of  such 
items: 

(1)  Educational  materials  and 
supplies. 

(2)  Equipment  and  furnishings. 

(3)  Dormitory  materials  and  supplies, 
for  student  use,  and  dormitory 
equipment  and  furnishings,  including 
those  necessary  for  staff  living  space  if 
integral  to  the  dormitory  operation. 

(4)  Food  services  supplies,  furnishings 
and  equipment  not  a  fixed  part  of 
structures. 

(5)  Office  supplies  and  equipment  for 
minimum  essential  administrative 
operations. 

(6)  Janitorial  supplies  and  cleaning 
equipment. 

(7)  Student  clothing  and  personal 
supplies  if  destroyed  along  with  a  school 
facility. 

(8)  Fuel  supplies,  tanks,  lines, 
connections,  meters,  etc. 

(9)  Transportation  equipment  not 
otherwise  provided  for  through  the 
General  Services  Administration. 

(10)  Costs  of  repair  of  utility  systems 
or  components  thereof,  as  necessary  to 
restore  utility  services. 

(b)  Costs  of  temporary  replacement  of 
school  facilities  in  the  event  of  their 
destruction  Jby  earthquake,  fire,  flood, 
storm  or  other  "acts  of  God,”  until'they 
can  be  reconstructed.  These  costs  may 
include  purchase  of  or  movement  of 
portable  structures,  including  costs  of 
delivery,  installation,  and  connection  to 
utility  systems.  They  may  also  include 
costs  of  any  fixed  equipment  which  is 
integral  to  such  structures.  Structure 
types  for  which  such  temporary 
replacement  costs  may  be  paid  or 
reimbursed  are  as  follows: 

(1)  Employee  quarters,  if  required  for 
employee  housing  due  to  the  isolation  of 
the  duty  station,  and  no  other  housing  is 
available  within  a  reasonable 
commuting  distance. 

(2)  Dormitories,  including  employee 
apartment  space  if  integral  to  the 
operation  of  the  dormitory. 

(3)  Offices  required  for  minimum 
essential  administrative  operations  at 
the  local  school  level. 


(4)  Academic  facilities,  including 
classrooms,  kindergarten  libraries  and 
special  instructional  spaces  such  as 
vocational  shops  and  home  economics 
rooms. 

(5)  Kitchens  and  dining  facilities, 
including  laundry  and  multipurpose 
spaces. 

(6)  Infirmaries,  clinics  and  health 
service  spaces,  in  school  locations  in 
which  such  services  are  not  otherwise 
available. 

(7)  Separate  restroom  facilities,  if 
none  otherwise  available  for  operation 
of  instructional  and  dormitory  programs. 

S  31h.74  Application  procedures. 

Application  for  disbursement  from  the 
School  Disaster  Contingence  Fund  shall 
be  made  to  the  Director  of  the  Office  of 
Indian  Education  Programs,  through  the 
Agency  Superintendent  of  Education  for 
the  school  affected.  Applications  shall 
be  subject  to  review  and  comment  by 
such  Superintendent,  and  the  Area 
Director  for  Education  of  the  area  in 
which  the  school  is  located,  but  shall  not 
require  the  approval  of  these  officers. 
Such  review  and  comment  activities 
shall  be  carried  out  concurrently  with 
the  Director’s  processing  of  the 
application  so  that  there  be  no  delays  in 
the  transmission  of  the  application  to 
the  Director.  The  Director  shall  develop 
such  application  forms  and  requests  for 
information  and  documentation  as  are 
necessary  to  prove  both  loss  and  the 
fact  that  replacement  costs  are  outside 
the  normal  budgetary  capacity  of  the 
school  operation  at  either  the  local 
school,  Agency  or  Area  levels. 

§  31h.75  Disbursement  procedures. 

Disbursements  from  the  SDCF  shall  be 
made  only  on  the  direct  authorization  of 
the  Director,  on  the  merits  of  each  such 
application  received,  on  a  first  come- 
first  served  basis  and  in  amounts  at  the 
Director's  discretion  in  accordance  with 
the  purposes  and  expenditure 
prohibitions  set  forth  in  this  subpart. 

§  3 1  h.76  Prohibitions  of  expenditures. 

(a)  The  following  costs  shall  not  be 
reimbursed  or  paid  under  the  SDCF: 

(1)  Capital  expenditures  for 
construction  of  permanent  facilities. 

(2)  Capital  expenditures  for 
reconstruction  or  refurbishment  of 
facilities  no  longer  in  use  except  where 
such  expenditure  is  the  most  cost 
effective  way  of  temporarily  replacing 
other  destroyed  facilities. 

(3)  Temporary  replacement  of 
facilities  or  replacement  of  equipment 
which  has  simply  become  outmoded  and 
obsolete,  or  which  has  been 
“condemned”  or  declared  unserviceable 


by  administrative  procedures,  which  is 
either  still  in  existence  or  has  been 
razed  or  destroyed  as  the  result  of  an 
administrative  decision. 

(4)  Costs  of  continued  normal  program 
operations  which  are  not  increased  by  a 
disaster. 

(5)  Personnel  costs,  except  for 
temporary  personnel  hired  to  meet  an 
emergency  situation. 

(6)  Start-up  costs  for  new  or 
expanding  sdiool  programs. 

(7)  Costs  of  repairs  necessitated  by 
neglect,  or  failure  to  provide  routine 
scheduled  maintenance  and  minor 
repair. 

(8)  Replacement  costs  of  personal 
property  of  school  employees, 
regardless  of  value  or  circumstances  of 
destruction. 

(9)  General  budgetary  shortfalls  due 
to  improper  fiscal  management 

(10)  Budgetary  shortfalls  from  a  past 
fiscal  period,  after  funds  have  been 
carried  forward  in  the  SDCF  to  a  new 
fiscal  period. 

(11)  Costs  of  replacement  of  items 
stolen,  or  destroyed  by  deliberate 
vandalism,  neglect  or  abandonment 

(12)  Costs  of  items,  services  or 
activities  for  which  budgetary 
provisions  are  made  in  other  budget 
categories  of  the  Bureau  not  subject  to 
distribution  under  the  Indian  School 
Equalization  Program. 

(b)  Temporary  replacement  costs  for 
the  following  structure  types  shall  not 
be  paid  or  reimbursed  from  the  SDCF: 

(1)  Recreational  structures,  such  as 
auditoriums,  field  houses,  dabs, 
canteens,  chapels,  student  centers, 
grandstands,  gymnasiums,  etc. 

(2)  Auxiliary  buildings  not  used  in 
student  instructional  or  dormitory 
programs,  such  as  warehouses,  storage 
sheds,  garages,  firehouses,  maintenance 
shops,  law  enforcement  centers, 
instructional  materials  and  audio-visual 
centers,  and  employees'  clubs. 

Temporary  replacement  costs  shall  be 
paid  or  reimbursed  only  to  the  extent 
necessary  to  permit  expeditious 
continued  operation  of  the  school 
dormitory  care  programs  affected  by  the 
destruction  of  facilities. 

§  31H.77  Transfer  of  funds  from  Facilities 
Engineering  for  other  contingencies. 

In  order  to  reimburse  schools  for  the 
costs  of  unforeseen  and  extraordinary 
procurement  costs  and  for  major  repairs 
or  reconstruction  resulting  from  the 
disaster,  the  Director  may  request  a 
transfer  or  reprogramming  of  funds  from 
funds  appropriated  for  Bureau  Facilities 
Engineering  to  the  School  Disaster 
Contingency  Fund  for  such  purposes.  At 
such  time  as  a  separate  formula  is 
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established  by  regulation  for  school 
maintenance  and  operations,  and 
appropriate  separate  contingency  fund 
shall  be  established  to  cover  such  costs. 

§  3lh.78  Establishment  of  a  formula 
Implementation  set-aside  fund. 

Subject  to  the  availability  of 
appropriations  there  shall  be  set  aside 
an  amount  not  to  exceed  $2  million 
dollars  to  be  used  during  fiscal  year  1980 
by  the  Director  to  facilitate  the 
implementation  of  formula  funding 
under  this  part.  The  fund  is  to  provide 
the  means  of  adjusting  particular  local 
school  entitlements  which  are  allocated 
in  error  due  to  underprojectsions,  data 
error,  misclassification  of  students,  and 
similar  reporting  errors,  or  to  provide  for 
the  initial  funding  of  new  schools  under 
the  formula,  which  have  been  started 
after  the  spring  ADM  counts,  without 
reducing  allotments  made  for  other 
schools.  Balances  in  this  set-aside  fund 
shall  be  apportioned  through  the 
formula  during  the  first  week  in  April  by 
the  Director  or  at  such  earlier  time  as  he 
deems  that  significant  ADM  reporting 
fluctuations  have  ceased. 

§  31h.79  Prohibition. 

The  formula  implementation  set-aside 
fund  shall  not  be  used  as  a  discretionary 
fund  by  the  Director  for  any  purpose, 
and  it  shall  be  allocated  solely  through 
the  Indian  School  Equalization  Formula. 

Subpart  G — School  Board  Training 

§  31h.90  Establishment  of  a  school  board 
training  categorical. 

An  amount  shall  be  set  aside  annually 
for  the  purpose  of  providing  training  for 
school  board  members  as  authorized  by 
P.L  95-561,  section  1129(d).  Each  school 
board  shall  receive  a  flat  sum,  initially 
for  fiscal  year  1980  to  be  set  at  $5,000, 
with  Alaska  and  off-reservation 
boarding  school  boards  to  receive  an 
additional  25  percent  of  this  flat  sum 
amount  per  annum. 

§  31h.91  Other  technical  assistance  and 
training. 

The  provision  of  funds  under  §  31h.90 
above  does  not  relieve  the  Director  of 
the  responsibility  to  assure  that 
adequate  technical  assistance  and 
training  services  are  provided  to  school 
boards  to  the  greatest  extent  possible. 
The  provision  of  assistance  under  this 
subpart  does  not  preclude  a  school 
board  or  its  tribal  governing  body  from 
receiving  financial  or  other  assistance 
from  the  Bureau  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (88  Stat.  2203;  P.L.  93- 
638;  25  U.S.C.  450  et  seq.). 


§  31h.92  Training  activities. 

Training  funds  provided  under  this 
part  may  be  used  for  the  training  in  the 
following  subject  areas: 

(a)  Educational  philosophy; 

(b)  Community  school  programs; 

(c)  Legal  aspects  of  being  a  school 
board  member, 

(d)  School  board  operations  and 
procedures; 

(e)  Fiscal  management; 

(f)  Formula  funding; 

(g)  Personnel  matters; 

(h)  Union  negotiations; 

(i)  Contracting  procedures  and 
obligations; 

(j)  Special  curriculum  areas; 

(k)  Students'  rights  and 
responsibilites; 

(l)  Education  agency  relations; 

(m)  Alternative  sources  of  Federal 
grants; 

(n)  Juvenile  justice; 

(o)  Teacher  training  and  inservice 
options; 

(p)  Needs  assessment,  program 
development  and  proposal  writing;  and 

(q)  Other  training  activities  school 
boards  deem  appropriate  and  applicable 
to  their  situation  and  which  are 
approved  by  the  Director. 

§  31H.93  Allowable  expenditures. 

Allowable  expenditures  under  this 
subpart  are  limited  to: 

(a)  Contracting  with  individuals  and 
organizations  for  training  services, 

(b)  Membership  fees  in  school  boards’ 
associations  and  purchase  of  their 
materials  and  publications, 

(c)  Member  reimbursement  for 
subsistence  and  travel  expensel 
incurred  while  participating  in  training 
activities;  and 

(d)  Cooperative  contracts  with  other 
school  boards  for  joint  training  or 
technical  assistance  activities. 

§  31h.94  Limitations  on  expenditures. 

•  (a)  No  expenditure  may  be  authorized 
except  in  accordance  with  a  decision  of 
record  by  the  school  board  and  each 
payment  shall  be  made  under  written 
authorization  of  the  board  chairperson. 

(b)  Expenditures  under  this  subpart 
may  not  be  made  for  school  board 
members’  stipends  or  honorariums 
associated  with  participation  in  training 
activities.  Payments  for  such  may, 
however,  come  from  the  school’s 
operational  budget,  if  so  designated  and 
approved  in  the  school's  local 
educational  finance  plan.  The  maximum 
amounts  of  such  payments  shall  be 
determined  in  accordance  with  the  laws 
or  regulations  of  the  tribe  involved  and 
shall  be  subject  to  approval  by  the 
Director.  In  the  absence  of  such  tribal 


laws  or  regulations,  such  maximums 
shall  be  determined  by  the  Director  in 
consultation  with  the  school  board. 
Payments  under  this  subpart  may  not  be 
made  to  any  employee  of  a  school 
served  by  the  board  school  being 
trained  or  assisted. 

§  3 1  h.95  Reporting  of  expenditures. 

An  accounting  of  all  expenditures  of 
school  board  training  funds  shall  be 
maintained  as  a  supplement  to  each 
school’s  public  accounting  records. 

§  31H.96  Provision  for  annual  adjustment 
for  inflation. 

The  allocation  of  $5000  per  school 
may  be  annually  adjusted  by  the 
Director  to  take  into  account  inflation  as 
indicated  by  increases  in  the  Consumer 
Price  Index. 

§  31h.97  Training  for  agency  school 
board. 

Provisions  for  training  agency  school 
board  members,  except  as  they  may  also 
be  members  of  local  school  boards,  are 
not  included  in  these  local  school  board 
training  funds.  If  required,  such 
provision  shall  be  incorporated  in 
agency  or  area  office  educational 
administration  training  plans  and 
budgets. 

Subpart  H— Student  Transportation 

§  31h.100  Definitions. 

As  used  in  this  subpart,  the  term: 

(a)  ‘‘Loaded  bus  miles”  means  the 
daily  average  of  the  sum  for  all  bus 
routes  of  the  mileage  logged  between  the 
school  site  and  the  residence  of  the 
farthest  student  on  the  bus  route. 

(b)  “Farthest  student”  means  the  last 
student  discharged  on  the  bus  route  for 
trips  from  school  to  the  student's 
residence  and  the  first  student  picked  up 
on  the  bus  route  for  trips  from  the 
student's  residence  to  school. 

§  31H.101  Purpose  and  scope. 

The  purpose  of  this  subpart  is  to 
provide  funds  to  each  school  for  the 
round  trip  transportation  of  students 
between  home  and  the  school  site. 

§  31H.102  Allocation  of  transportation 
funds. 

Transportation  funds  made  available 
for  obligation  shall  be  allocated  to  each 
school  as  follows: 

(a)  Day  students. 

Funds  shall  be  allocated  to  each 
school  which  provides  daily 
transportation  of  students  between  the 
student’s  residence  and  the  school  site 
by  the  following  formula: 

(1)  180  X  ($1.30  per  loaded  bus  mile  + 
$.81  per  transportable  student). 
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Transportable  students  shall  be  the 
average  number  of  students  transported 
during  the  October  and  November  count 
periods  who  reside  at  least  1  mile  from 
the  school  site. 

'  (2)  The  allocation  shall  be  based  on 
the  daily  average  of  transportable 
students  and  loaded  bus  miles  computed 
during  the  October  and  November  count 
periods. 

(3)  This  formula  shall  not  apply  to  any 
dormitory  which  provides  daily 
transportation  between  the  dormitory 
and  the  public  school  which  the 
dormitory  student  attends. 

(b)  Boarding  school  and  dormitory 
students. 

Funds  shall  be  allocated  to  each 
boarding  school  and  dormitory  for  the 
transportation  of  students  housed  at  the 
school  according  to  the  following 
criteria: 

(1)  For  each  student  whose  home  ia 
more  than  23  and  no  more  than  100 
miles  from  the  boarding  school  or 
dormitory,  the  school  shall  receive  $3.20 
per  mile  per  student  per  year.  The  miles 
per  student  shall  be  the  shortest  driving 
distance  one  way  from  the  student’s 
home  to  the  school  site. 

(2)  For  each  student  whose  home  is 
more  than  100  and  no  more  than  350 
miles  from  the  boarding  school  or 
dormitory,  the  school  shall  receive  $1.60 
per  mile  per  student  per  year.  The  miles 
per  student  shall  be  the  shortest  driving 
distance  one  way  from  the  student's 
home  to  the  school  site. 

(3)  For  each  student  whose  home  is 
more  than  350  miles  from  the  boarding 
school  or  dormitory,  the  school  shall 
receive  $.32  per  mile  per  student  per 
year.  The  miles  per  student  shall  be  the 
shortest  driving  distance  one  way  from 
the  student’s  home  agency  to  the  school 
site.  This  provision  applies  only  to  those 
students  for  whom  ground 
transportation  is  provided. 

(4)  For  each  student  whose  home  is 
more  than  350  miles  from  the  boarding 
school  or  dormitory  and  for  whom  it 
necessary  to  provide  airplane 
transportation,  the  school  shall  receive 
$.40  per  mile  per  student  flown  per  year. 
The  miles  per  student  shall  be  die  actual 
one  way  air  miles  between  the  airport 
closest  to  the  school  site  and  that 
closest  to  the  student’s  home.  Airplane 
transportation  shall  be  provided  only 
when  ground  transportation  is 
unavailable  or  not  cost-effective. 

(5)  For  each  student  attending  Mt 
Edgecumbe  Boarding  School,  Sitka, 
Alaska,  who  requires  airplane 
transportation,  the  school  shall  receive 
$.70  per  mile  per  student  flown  per  year. 
The  miles  per  student  shall  be  the  one 
way  air  miles  between  the  Sitka,  Alaska 


airport  and  the  airport  nearest  the 
student’s  home. 

Subpart  I— Interim  Maintenance  and 
Minor  Repair  Fund 

9  31H.1 10  Establishment  and  funding  of  an 
interim  maintenance  and  minor  repair  fund. 

There  is  established  in  the  Office  of 
Indian  Education  Programs  a  separate 
temporary  fund  entitled  the  Interim 
Maintenance  and  Minor  Repair  Fund. 
Subject  to  the  availability  of 
apporpriations,  the  Assistant  Secretary 
shall  cause  the  transfer  of  an  amount  of 
$1  million,  under  the  fiscal  year  1980 
Appropriation  for  the  Bureau,  from 
budget  activity  3,500,  to  the  use  of 
schools,  and  shall  create  an  appropriate 
account  or  subaccount  for  the  Interim 
Maintenance  and  Minor  Repair  Fund 
and  credit  the  transferred  funds  thereto. 

§  31h.1 1 1  Conditions  for  distribution. 

Funds  from  the  Interim  Maintenance 
and  Minor  Repair  Fund  shall  be 
distributed  solely  to  Bureau  operated 
and  funded  schools  and  shall  be 
separately  earmarked  in  local  school 
financial  plans  for  expenditure  at  the 
discretion  of  the  school  supervisor  for 
costs  of  school  facility  maintenance  and 
minor  repair.  These  funds  shall  be  used 
to  meet  immediate  minor  repair  and 
maintenance  needs. 

§  31h.1 12  Allocation. 

(a)  Interim  Maintenance  and  Minor 
Repair  Funds  shall  be  allocated  to  all 
Bureau  operated  and  contract  schools 
based  on  the  number  of  square  feet  of 
floor  space  used  for  that  school’s 
educational  program,  for  student 
residence  and  for  support  facilities. 
Specifically  excluded  from  the 
computation  shall  be  staff  quarters. 

(b)  Square  footage  figures  used  in 
determining  school  allocations  shall  be 
taken  from  the  facilities  inventory 
maintained  by  the  Division  of  Facilities 
Engineering. 

(c)  In  those  cases,  such  as  contract 
schools,  where  square  footage  figures 
are  not  now  available,  it  shall  be  the 
responsibility  of  the  Bureau’s  Division  of 
Facilities  Engineering  to  collect  the 
information  no  later  than  October  1, 

1979. 

(d)  Schools  in  Alaska  shall  receive  a 
25%  cost  adjustment  increase  in  the 
computation  of  their  allocation. 

931h.113  Uu  of  funds. 

Funds  allocated  under  this  provision 
for  maintenance  and  minor  repair  shall 
be  used  for  no  other  purpose. 


$31h.114  Limitations. 

Nothing  in  this  provision  shall  be 
interpreted  as  relieving  the  Bureau 
Branch  of  Facilities  Management  or  its 
field  offices  of  any  responsiblity  for 
continuing  to  provide  maintenance  and 
repair  service  to  schools  through 
existing  procedures. 

Subpart  J— Interim  Administrative 
Cost  Formula 

9  31h.l20  Purpose  and  scope. 

The  purpose  of  this  subpart  is  to 
provide  funds  at  the  Office  of  Indian 
Education  Programs  and  the  area  and 
agency  education  offices  for  fiscal  year 
1980  for  administration  of  all  Bureau  of 
Indian  Affairs  education  functions, 
including  school  operations,  continuing 
education,  and  Johnson  O’Malley 
programs. 

9  31h.121  Accounting. 

A  separate  education  administrative 
cost  account  element  will  be  established 
in  the  Bureau’s  education  funds 
accounting  system  beginning  in  fiscal 
year  1980. 

9  31h.122  Determination  of  present  cost 
levels. 

In  previous  years  element  10, 
Education  and  Training — General,  funds 
have  included  special  program  contracts 
as  well  as  direct  administrative  costs. 

To  determine  what  portion  of  element  10 
constituted  actual  cfirect  administrative 
costs  for  each  area  in  fiscal  year  1979 
the  Director,  in  consultation  with  the 
Area  Director  of  the  area  where  the 
contract  is  now  held,  will  review  each  of 
these  element  10  contracts  for  fiscal 
year  1979  and  determine  the  appropriate 
status  of  each  according  to  the  following 
criteria: 

(a)  All  contracts  for  non- 
administrative  services  shall  be  deleted 
from  the  computation  of  current  and 
future  administrative  cost  figures. 

(b)  Contracts  for  services  which  will 
be  funded  elsewhere  under  the  Indian 
School  Equalization  Program  shall  be 
terminated  as  of  September  30, 1979.  An 
amount  equal  to  the  funds  expended  for 
these  contracts  in  fiscal  year  1979  shall 
be  transferred  from  the  element  10 
allocation  in  fiscal  year  1980  to  the 
funds  for  distribution  to  the  schools 
under  the  Indian  School  Equalization 
Formula. 

(c)  All  such  contracts  which  provide 
unique  educational  services  which  are 
not  funded  elsewhere  under  the  Indian 
School  Equalization  Program  are  to  be 
reviewed  oq  a  contract  by  contract  basis 
and  a  determination  made  by  the 
Director  whether  each  shall  be 
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placed  under  an  appropriate  non- 
administrative  education  cost  account 
Funds  equal  to  the  fiscal  year  1979 
contract  amount  shall  be  transferred  to 
this  account  from  the  fiscal  year  1980 
element  10  appropriation  made 
available  for  obligation.  For  those 
contracts  to  be  terminated,  funds  equal 
in  amount  to  the  fiscal  year  1979 
contract  amount  shall  be  transferred 
from  the  fiscal  year  1980  element  10 
appropriation  made  available  for 
obligation  to  the  funds  for  distribution  to 
the  schools  under  the  Indian  Schools 
Equalization  Formula. 

§  31H.123  Allotment  of  educational  - 
administrative  funds. 

The  fiscal  year  1980  total  budget  made 
available  for  obligation  for  educational 
administration  shall  be  allotted  to  the 
Director  and  to  officials  in  the  area  and 
agency  education  offices  designated  by 
the  Director.  Such  total  amount  to  be 
allotted  shall  be  equal  to  the  amount 
budgeted  for  element  10  in  the  fiscal 
year  1980  budget  appropriations  request, 
less  the  amounts  which  were  spent  in 
fiscal  year  1979  for  non-administrative 
contract  programs  and  services  (as 
detertnined  in  section  31h.l22)  and  less 
any  reduction  due  to  appropriation  of 
less  than  the  requested  amount  or  a 
reprogramming  approved  by  the 
Congressional  Appropriation 
Committees.  This  total  shall  be  called 
the  “total  available  for  allotment”  and 
shall  be  distributed  to  the  various  BIA 
educational  administrative  offices  as 
follows: 

(a)  The  Office  of  Indian  Education 
Programs  allotment  shall  be  $3,574,800, 
which  is  equal  to  the  fiscal  year  1979 
element  10  budget.  This  amount  shall  be 
used  to  fund  salaries  and  personal 
services,  general  office  overhead,  and 
management  improvement  projects. 
None  of  these  funds  shall  be  used  to 
fund  special  projects. 

(b)  Each  area  shall  receive  for  both 
area  and  agency  education  office 
administration  a  share  of  the  balance  in 
the  total  available  for  allotment,  after 
funds  for  the  Office  of  Indian  Education 
Programs  have  been  allotted,  which 
shall  be  computed  as  follows: 

(1)  The  area’s  share  for  administration 
of  Johnson-O’Malley  (JO’M)  and  Higher 
Education  and  Adult  Education 
programs  shall  be  equal  to  2%  of  the 
total  of  JO'M  and  Higher  Education  and 
Adult  Education  funds  for  programs 
administered  in  and  by  the  area.  This 
sum  shall  be  computed  and  allotted  to 
the  area  prior  to  computation  of  any 
additional  amounts  for  the  area. 


allocated  for  the  general  administration 
of  educational  functions  in  all  area  and 
agency  education  offices  to  be 
apportioned  as  follows: 

(i)  Twenty  percent  of  the  remaining 
total  available  for  allotment  shall  be 
apportioned  on  the  basis  of  each  area's 
percentage  of  Indian  students  in  average 
daily  membership  in  Bureau  operated 
and  funded  schools  in  the  area 
compared  to  the  national  total  of  such 
membership. 

(ii)  The  remaining  80%  shall  be 
apportioned  on  the  basis  of  number  of 
Bureau  operated  or  funded  school  and 
institutions  located  within  the  area. 
These  funds  shall  be  apportioned  across 
areas  based  on  a  weighting  factor  of  .6 
times  the  number  of  schools  tribally 
operated  under  contract  or  other 
conveyance  and  a  weight  of  1.0  times 
the  number  of  schools  which  are  Bureau 
operated. 

§  31U.124  Allotment  exceptions. 

Notwithstanding  the  provisions 
above,  no  area  shall  receive  less  than 
85%  of  the  amount  allotted  to  that  area 
for  education  administration  in  element 
10  in  fiscal  year  1979,  excluding  the  sum 
spent  on  non-administrative  contracts  in 
fiscal  year  1979. 

§  3 1  h.  1 25  Distribution  of  administrative 
funds  within  areas. 

Within  each  area,  funds  allotted Jto 
that  area  shall  be  distributed  to  the  area 
and  agency  education  offices  as  follows: 

(a)  No  area  education  office  shall 
receive  an  amount  in  excess  of  90%  of 
the  element  10  allotment  which  that 
office  received  in  fiscal  year  1979 
exclusive  of  non-administrative 
contracts,  except  with  the  consent  of  the 
Director. 

(b)  Remaining  funds  in  the  area  after 
allotment  to  the  area  education  office 
shall  be  allotted  by  the  Director  to 
agency  education  offices  on  the  basis  of 
financial  plans  approved  by  Agency 
School  Boards. 

(c)  In  cases  where  the 'Director  must 
during  the  course  of  the  fiscal  year  make 
administrative  transfers  of  area  or 
agency  administrative  positions  for  the 
purpose  of  implementing  policy 
decisions  on  direct  line  authority,  the 
budgeted  amounts  for  salary  and  other 
direct  costs  associated  with  those 
positions  shall  be  transferred  with  them. 
May  17. 1979. 

Forrest  ].  Gerard, 

Assistant  Secretary— Indian  Affairs. 

[FR  Doc  79-16011  Filed  5-21-79;  8*5  am] 
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Student  Rights  and  Responsibilities 
and  Due  Process  Procedures 

AGENCY:  Department  of  the  Interior. 
action:  Proposed  Rule. 

SUMMARY:  The  purpose  of  this  proposed 
rule  is  to  establish  substantive  and 
procedural  requirements  to  protect  the 
constitutional  and  civil  rights  of 
American  Indian/ Alaska  Native 
students  enrolled  in  schools  and 
dormitories  operated  by  the  Bureau  of 
Indian  Affairs. 

The  protection  of  such  constitutional 
and  civil  rights  is  mandated  by  the 
Education  Amendment  of  1978  (Pub.  L. 
95-561).  Section  1137  of  (25  U.S.C.  2017) 
that  act  requires  that  the  Bureau 
“prescribe  such  rules  and  regulations  as 
are  necessary  to  insure  the 
constitutional  and  civil  rights  of  Indian 
students  attending  Bureau  schools, 
including  but  not  limited  to  their  right  to 
privacy  under  the  laws  of  the  United 
States,  their  right  to  freedom  of  religion 
and  expression  and  their  right  to  due 
process  in  connection  with  disciplinary 
actions,  suspensions,  and  expulsions.” 
This  proposed  rule  is  designed  to 
achieve  full  implementation  of  the 
specific  requirements  of  Section  1137  of 
Pub.  L.  95-561. 

DATE:  Comments  must  be  received  on  or 
before  June  21, 1979. 

ADDRESS:  Written  comments  may  be 
sent  or  handcarried  to  Rick  C.  Lavis, 
Deputy  Assistant  Secretary — Indian 
Affairs,  Department  of  the  Interior, 

Room  6352,  Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  C.  Lavis,  Deputy  Assistant 
Secretary — Indian  Affairs,  Washington, 
D.C.  20240.  Telephone  (202)  343-7163. 
SUPPLEMENTARY  INFORMATION:  Statutory 
authority  for  the  Bureau’s  education 
programs  for  American  Indians  is  the 
Act  of  November  2, 1921  (42  Stat.  208,  25 
U.S.C.  13).  Such  Act,  commonly  referred 
to  as  the  Snyder  Act,  provides  for  the 
expenditure  of  funds  for  education  and 
other  purposes  for  the  benefit,  care  and 
assistance  of  Indians. 

Enactment  of  Title  XI  of  Pub.  L  95-561 
provides  unprecedented  opportunity  for 
the  development  of  exemplary 
educational  programs  and  services  for 
American  Indian  Native  students.  The 
Assistant  Secretary  of  the  Interior  for 
Indian  Affairs  recognizes  the  critical 
importance  of  Indian  involvement  in  the 
overall  implementation  of  this  new  law. 
In  an  effort  to  accomplish  such 
involvement,  special  Task  Forces 
comprised  of  Indian  representatives 
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were  established  to  develop 
comprehensive  sets  of  regulations 
whereby  the  requirements  of  Title  XI 
Pub.  L.  95-501  would  be  implemented. 

One  such  Task  Force  (#11)  was 
charged  with  responsibility  for  Section 
1137  of  Pub.  L  95-561  entitled  Rights  of 
Indian  Students.  The  Task  Force,  in 
performing  their  responsibilities, 
addressed  the  basic  right  of  all  students 
to  an  education.  Their  focus  was  upon 
“quality  educational  opportunities  for 
Indian  students.”  Citing  the  critical 
importance  of  quality  education  to 
Indian  self-determination,  and  the  fact 
that  current  Bureau  regulations  do  not 
address  the  kind  of  education  which 
students  have  a  right  to,  the  Task  Force 
has  recommended  that  the  Bureau 
“define  the  right  to  a  meaningful 
education,  and  establish  minimum 
requirements  for  achievement  levels 
with  time  frames  for  full  implementation 
and  monitoring.” 

Finally,  the  Task  Force  on  Student 
Rights  and  Responsibilities  drafted  a 
comprehensive  set  of  proposed 
regulations  designed  to  implement  the 
requirement  of  the  aforementioned 
Section  1137.  The  proposed  regulations 
hereinafter  set  forth  are  in  large  part  of 
that  draft. 

It  has  been  determined  that  these 
regulations  are  not  a  major  Federal 
action  within  the  scope  of  the  National 
Environmental  Policy  Act  of  1969, 42 
U.S.C.  4332  (2)(c). 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
order  12044  and  43  CFR  Part  14. 

The  primary  author  of  this  document 
is  Roger  Buffalohead,  Steering 
Committee  Member  and  Chairman  of 
Task  Force  #11,  (303)  779-5421.  This 
notice  proposes  to  revoke  Part  35  and 
adds  a  new  Part  31i  of  Subchapter  E, 
Title  25  of  the  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  311 — STUDENT  RIGHTS  AND 
RESPONSIBILITIES  AND  DUE 
PROCESS  PROCEDURES 

Subpart  A— General  Provisions  and 
Policy 

Sec. 

311.1  Purpose  and  scope. 

311.2  Definitions. 

Subpart  B— Student  Rights  and 
Responsibilities  and  Due  Process 
Procedures  for  Students  In  Bureau 
Operated  Schools  and  Dormoitorles 

311.11  Introduction. 

311.12  Rights  of  students. 

311.13  Search  and  seizure. 


311.14  Interrogation  of  students. 

311.15  Non-English  speaking  students. 

311.16  Due  process 

311.17  Grievance  procedures. 

31i.l€>  Appeals. 

31i.l9  Model  bill  of  rights. 

Subport  A— General  Provisions  and 
Policy 

f  311.1  Purpose  and  scope. 

(a)  The  purpose  of  Subpart  B  of  this 
Part  is  to  set  forth  policy,  requirements 
and  procedures  to  insure  and  protect  the 
constitutional  and  civil  rights  of 
American  Indian  Students  enrolled  in 
Bureau  operated  schools  and 
dormitories. 

(b)  Recognizing  that  Indian  students 
who  receive  services  through  funds 
appropriated  to  the  Bureau  and  enrolled 
in  other  than  Bureau  operated  schools, 
there  is  an  obvious  need  to  provide  for 
the  equal  protection  of  individual  rights 
of  all  such  students,  irrespective  of  the 
type  of  school  in  which  they  may  be 
enrolled.  A  Subpart  C  of  this  Part  will  be 
proposed  to  apply  to  these  situations. 

§311.2  Definitions. 

For  the  purposes  of  this  Part: 

(a)  “Area  Director”  means  the  official 
in  charge  of  education  programs  and 
activities  in  Area  Office. 

(b)  "Assistant  Secretary”  means  the 
Assistant  Secretary  of  Interior  for  Indian 
Affairs. 

(c)  “Bureau”  means  the  Bureau  of 
Indian  Affairs,  Department  of  the 
Interior. 

(d)  “Director”  means  the  Director, 
Office  of  Indian  Education  Programs, 
Bureau  of  Indian  Affairs. 

(e)  “Indian  tribe”  or  a  tribe  means  any 
Indian  tribe,  band,  nation,  rancheria, 
pueblo,  colony,  or  community,  including 

'  any  Alaska  Native  village  or  regional  or 
village  corporation  as  defined  in,  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  (85  Stat., 
688)  which  is  recognized  by  the 
Assistant  Secretary  as  being  eligible  for 
the  apecial  programs  and  services 
provided  through  the  Bureau  to  Indians 
because  of  their  status  as  Indians. 

(f)  “Superintendent”  means  the 
official  in  charge  of  education  programs 
and  functions  at  Agency  Office. 

(g)  ‘Tribal  oiganization”  means  the 
recognized  governing  body  of  any  Indian 
tribe;  or  any  legally  established 
organization  of  Indians  or  tribes  which 
is  controlled,  sanctioned,  or  chartered 
by  such  governing  body  or  bodies  or 
which  is  democratically  elected  by  the 
adult  members  of  the  Indian  community 
to  be  served  by  such  organization  and 
which  includes  the  maximum 


participation  of  Indians  in  all  phases  of 
its  activities 

Subpart  B — Student  Rights  and 
Responsibilities  and  Due  Process 
Procedures  for  Students  in  Bureau- 
Operated  Schools  and  Dormitorlee 

§311.11  Introduction. 

(a)  The  most  basic  right  of  all  students 
is  the  right  to  an  education.  Inherently, 
education  as  a  developmental  process, 
must  focus  upon  the  total  student — his/ 
her  intellectual,  physical,  social, 
emotional,  cultural  and  spiritual  needs — 
if  it  is  to  be  effective.  Adequate 
opportunity  for  the  development  of 
understandings,  attitudes,  ideals  and 
skills  which  contribute  to  the  students’ 
overall  growth,  development, 
adjustment,  and  success,  is  likewise, 
inherent  to  the  entire  educational 
process. 

(b)  Correspondingly,  an  important 
basis  for  excellence  in  the  educational 
process  is  an  understanding  and 
acceptance  of  each  student  both  for 
what  he/she  is  and  for  what  he/she  can 
become.  Appropriately,  this  concept  is 
parallel  to  the  ethic  of  worth,  dignity 
and  importance  of  each  individual.  It  is 
the  basis  upon  which  each  individual 
can  grow  and  develop  at  his/her  own 
pace  and,  as  nearly  as  possible  to  a 
level  commensurate  with  his/her 
potential.  In  this  regard,  therefore,  the 
education  program  and  those  who  are 
involved  in  the  total  process  must 
recognize,  accept  and  respect  not  only 
the  educational  needs  of  American 
Indian  students,  but  also  their  cultural 
values,  beliefs,  and  differences. 

§  311.12  Rights  of  Individual  students. 

(a)  Individual  students  enrolled  in 
Bureau  schools  have  and  shall  be 
accorded  the  basic  right  to  an  education, 
including  the  inherent  ingredients 
necessary  for,maximal  growth  and 
development  of  each  student.  This 
requires  programs  and  activities  which 
are  premised  on  the  needs  of  the  total 
student;  and  a  staff  which  recognizes, 
respects  and  accepts  the  students’ 
cultural  heritage,  it's  values,  beliefs  and 
differences. 

In  this  regard,  therefore,  the  Bureau's 
educational  programs,  including  extra¬ 
curricular  activities,  shall  accord 
students  the  following  rights: 

(1)  The  right  to  a  meaningful 
education  which  shall  be  designed  to 
insure  that: 

(i)  Parents,  students,  school  boards, 
and  other  tribal  representatives  are 
involved  in  all  aspects  of  program 
development  and  implementation. 


(ii)  The  curriculum,  library,  media  and 
other  educational  resources  and 
materials  are  premised  upon,  and 
adequate  to,  the  identified  needs  of  all 
students. 

(iii)  Comprehensive  testing  of  student 
ability  and  development  are  performed; 
and  comprehensive  educational  plans 
developed  for  all  students,  individually 
and  collectively. 

(iv)  Student  support  services  including 
counseling,  tutorial,  testing,  placement 
and  referral,  are  provided  as  a  part  of 
the  regular  educational  program. 

(v)  Tribal  elders  and  members  having 
a  practicing  knowledge  of  tribal 
customs,  traditions,  values  and  beliefs 
are  utilized  in  the  development  and 
implementation  of  cultural  programs. 

(vi)  Bilingual  and  bi-cultural  education 
course  offerings  are  a  part  of  the 
curriculum  and  available  as  electives  to 
all  students. 

(vii)  Educational  and  recreational 
facilities  and  resource*  are  provided 
and  designed  so  as  to  be  conducive  to 
learning.  Such  facilities  shall  include  but 
not  be  limited  to: 

(A)  Library  resources  which  meet 
accreditation  standards  and  tribal 
standards,  including  tribal  history  and 
culture  materials. 

(B)  Adequate  classroom  and  living 
z  space  as  defined  by  local  committees 

and  school  boards. 

(C)  Educational  and  recreational 
facilities  which  are  designed, 
constructed,  operated  and  maintained  to 
meet  the  needs  of  students  and  tribal 
community  including  provisions  to 
assure  a  supportive  environment  for 
student  learning,  living  and  recreation. 

(2)  The  right  to  a  reasonable  degree  of 
privacy  and  a  safe  and  secure 
environment 

(3)  The  right  to  make  his  or  her  own 
decisions  where  applicable,  including 
but  not  limited  to: 

(i)  The  right  to  formulate  one’s  own 
political  or  moral  beliefs  ahd  decisions. 

(ii)  The  right  to  form  political 
organizations  in  the  school  so  long  as 
they  do  not  have  discriminatory 
membership  restrictions. 

(iii)  The  right  to  plan  and  carry  out 
voluntary  forums,  assemblies,  seminars, 
and  school  programs  of  a  political 
nature  so  long  as  they  do  not 
substantially  disrupt  school  operations. 

(4)  The  right  to  freedom  of  religion, 
and  the  right  to  be  free  from  religious 
proselytization. 

(5)  The  right  to  cultural  self- 
determination  based  upon  tribal  thought 
and  philosophy. 

(6)  The  right  to  freedom  of  speech  and 
expression,  including  symbolic 
expression,  such  as  display  of  buttons, 


posters,  choice  of  dress,  and  length  of 
hair  so  long  as  the  symbolic  expression 
does  not  unreasonably  and,  in  fact, 
disrupt  the  educational  process  or 
endanger  the  health  and  safety  of 
students  or  others. 

(7)  The  right  to  freedom  of  the  press, 
except  where  material  is  libelous, 
slanderous,  or  obscene. 

(8)  The  right  to  peaceably  assemble 
and  to  petition  the  redress  of  grievances. 

(9)  The  right  to  freedom  from 
discrimination  including  but  not  limited 
to  Title  XI  of  the  Education 
Amendments  Act  of  1972  as  amended 
(20  U.S.C.  1232  and  1681). 

(10)  The  right  to  remain  silent  when 
accused  of  a  crime  or  violation  of  a 
school  rule. 

(11)  The  right  to  be  free  from  cruel  and 
unusual  punishment,  including  corporal 
punishment. 

(12)  The  right  to  be  free  from  work 
assignments  or  details  that  are  unrelated 
to  the  educational  process. 

(13)  The  right  of  individual  students 
and  student  organizations  to  have  timely 
access  to  information  about 
participation  in  an  educational  services 
opportunities  including  but  not  limited 
to: 

(i)  Copies  of  student  rights  and  due 
process  regulations  and  amendments 
thereto. 

(ii)  Indian  and  non-Indian  legal 
services  information. 

(iii)  Scholarships,  higher  education 
opportunities,  vocational-technical 
opportunities,  etc. 

(iv)  Curriculum  changes  and 
reorganization  plans. 

(14)  The  right  of  all  handicapped 
students  to  the  benefits  of  all  rights  and 
privileges  prescribed  by  existing  law, 
including  but  not  limited  to  the  rights 
granted  under  the  Education  of  All 
Handicapped  Children  Act  (Pub.  L.  94- 
142,  20  U.S.C.  1411  et  seq.). 

(15)  The  right  of  students  to 
participate  in  curriculum  development 

(16)  The  right  of  students  to  have  legal 
counsel. 

(17)  The  right  of  students  to 
transportation  costs  to  and  from 
boarding  schools  in  emergency 
situations. 

(18)  The  right  of  students  to  have 
access  and  use  of  communication 
forms/ facilities  to  discuss  personal  and 
academic  concerns  with  parents  or  legal 
guardians  and  immediate  family 
members  as  needed. 

(19)  The  right  to  law-related 
curriculum  including  but  not  limited  to 
property,  torts,  contracts,  constitutional 
law,  tribal  law,  and  tribal  government. 


§  311.13  Search  and  seizure. 

Students  have  an  absolute  right  to  be 
secure  in  their  person  and  property 
against  unreasonable  search  and 
seizure.  The  Director  shall  publish 
Guidelines  on  Searches  and  Seizures  in 
the  Bureau  Manual  (BIAM)  consistent 
with  these  regulations. 

§  311.14  Interrogation  of  students. 

(a)  Before  permitting  any  minor 
student  to  be  interviewed  by  law 
enforcement  officials,  the  school  official 
in  charge  must  secure  the  consent  of  the 
parent(s)  or  legal  guardian(s)  of  the 
student  The  parents  or  student  must  be 
advised  of  the  student’s  right  to  remain 
silent  and  that  silence  cannot  be  held 
against  the  student  and  of  the  right  to 
be  represented  by  counsel  at  their  own 
expense  during  the  interview.  This 
advice  shall  be  given  both  in  English 
and  in  the  native  language  of  the  parties, 
when  applicable.  Interviews  of  minor 
students  without  permission  of  the 
parent(s)  or  guardian(s)  is  not 
authorized. 

(b)  All  interviews  of  students  are  to  be 
conducted  in  private,  with  as  little 
disruption  from  school  programs  as 
possible.  In  the  absence  of  a  parent  or 
legal  guardian  of  the  student,  the  school 
official  in  charge  and  one  other  adult 
witness  selected  by  the  student  should 
be  present  during  any  interview  with 
law  enforcement  officers. 

(c)  No  minor  student  may  be  removed 
from  school  premises  by  law 
enforcement  personnel  without  the 
consent  of  a  parent  or  legal  guardian, 
except  upon  service  of  a  valid  warrant 
of  arrest. 

(d)  Legal  process  such  as  warrants  of 
arrest,  search  warrants,  or  subpoenas 
cannot  be  impeded,  but  must  be 
presented  for  service  through  the  school 
official  in  charge. 

(e)  Under  no  circumstances  may  any 
school  personnel  act  as  an  “agent”  for 
law  enforcement  officials. 

(f)  When  a  legal  process  is  presented, 
and  the  student  concerned  is  a  minor, 
the  student  and  his  parents  or  legal 
guardian  shall  immediately  be  notified. 
All  known  facts  giving  rise  to  the 
issuance  of  the  legal  process  shall  be 
conveyed  to  the  student,  and,  if  the 
student  is  a  minor,  to  his  or  her  parent 
or  guardian.  Both  the  student  and  the 
parents  or  guardian  should  be  advised 
that  there  is  a  right  to  obtain  legal 
counsel  at  their  own  expense. 

§  311.15  Non-English  speaking  students. 

All  schools  subject  to  these 
regulations  shall  take  necessary  steps  to 
insure  that  non-English  speaking 
students  are  properly  informed 
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concerning  all  of  the  rights  set  forth  in 
this  Part. 

§  311.16  Due  process. 

(а)  The  right  to  due  processes.  All 
students  are  entitled  to  due  process  in 
every  instance  of  disciplinary  action  for 
alleged  violation  <Sl  school  regulations 
for  which  the  student  may  be  subjected 
to  penalties  of  suspension,  explusion,  or 
transfer. 

Due  process  shall  include: 

(1)  Written  notice  of  charges  of 
alleged  violation  within  a  reasonable 
time  after  such  violation.  Notice  of 
charges  shall  include  reference  to  the 
regulation  allegedly  violated,  the  facts 
alleged  to  constitute  the  violation,  and 
notice  of  access  to  all  statements  of 
persons  relating  to  the  charges  and  to 
those  parts  of  the  student’s  school 
record  which  will  be  considered  in 
rendering  a  disciplinary  decision. 

(2)  A  fair  and  impartial  hearing  prior 
to  the  imposition  of  disciplinary  action 
absent  the  actual  existence  of  an 
emergency  situation  seriously  and 
immediately  endangered  the  health  or 
safety  of  the  student  or  others.  In  an 
emergency  situation  the  official  may 
impose  disciplinary  action  not  to  exceed 
a  temporary  suspension,  but  shall 
immediately  thereafter  report  in  writing 
the  facts  (not  conclusions)  giving  rise  to 
the  emergency  and  shall  afford  the 
student  a  hearing  which  fully  comports 
with  due  process,  as  herein  set  forth,  as 
soon  thereafter  as  practicable. 

(3)  The  right  to  have  present  at  the 
hearing  the  student’s  parent(s)  or 
guardian(8)  (or  their  designee)  and  to  be 
represented  by  lay  or  legal  counsel  of 
the  student’s  choice.  Private  attorney’s 
fees  are  to  be  borne  by  the  student. 

(4)  The  right  to  produce,  and  have 
produced,  witnesses  on  the  student’s 
behalf  and  to  confront  and  examine  all 
witnesses. 

(5)  The  right  to  a  record  of  hearings  of 
disciplinary  actions,  including  written 
findings  of  fact  and  conclusions  in  all 
cases  of  disciplinary  action. 

(б)  The  right  to  administrative  review 
and  appeal. 

(7)  The  student  shall  not  be  compelled 
to  testify  against  himself. 

(8)  The  right  to  have  allegations  of 
misconduct  and  information  pertaining 
thereto  expunged  from  the  student’s 
school  record  in  the  event  the  student  is 
found  not  guilty  of  the  charges. 

{  311.17  Grievance  procedures. 

(a)  All  schools  subject  to  these 
regulations  must  comply  with  the 
following  procedures: 

(1)  Any  student  with  a  grievance  has 
the  right  to  submit  a  written  statement 


of  his  or  her  grievance  to  the  school 
official  in  charge.  Within  10  days  of 
receipt  of  the  grievance,  the  school 
official  in  charge  must  respond  in 
writing  to  the  aggrieved  student.  The 
student  and  the  school  should  make 
every  attempt  to  resolve  the  grievance. 

(2)  Any  student  who  has  an 
unresolved  grievance,  and  who  has 
received  a  written  response  from  the 
school  to  the  statement  of  grievance,  has 
the  right  to  an  informal  hearing  upon 
written  request  to  the  school  official  in 
charge.  Within  ten  (10)  days  after 
receipt  of  a  written  request  for  a  hearing 
from  the  student,  the  school  official  in 
charge  shall  hold  an  informal  hearing  for 
the  purpose  of  allowing  the  student  to 
voice  his  grievance  before  the  school 
administration.  The  school  official  in 
charge  may  select  the  hearing  official  or 
officials,  and  may  establish  rules  for  the 
conduct  of  the  hearing. 

(3)  Within  ten  (10)  days  following 
conclusion  of  the  hearing,  the  school 
official  in  charge  shall  furnish  to  the 
aggrieved  student  a  written  decision  of 
the  school  with  respect  to  the  grievance. 

(4)  The  aggrieved  student  within  ten 
(10)  days  after  receipt  of  the  decision 
pursuant  to  (3)  above,  may  appeal  the 
decision  of  the  school  by  filing  a  written 
notice  of  appeal  with  the  concerned 
school  board  or  other  appropriate  group 
overseeing  the  school.  The  appeal  must 
set  forth  a  statement  of  reasons  in 
support  of  the  appeal.  Within  ten  (10) 
days  from  receipt  of  the  notice  of 
appeal,  the  school  board  or  other 
overseeing  the  school,  must  respond  to 
the  aggrieved  student  by  furnishing  its 
written  decision  on  the  appeal. 

(5)  The  aggrieved  student  has  the  right 
of  a  final  appeal  by  filing  a  written 
notice  of  appeal  with  statement  of 
reasons  to  the  Director,  within  ten  (10) 
days  from  the  date  of  receipt  of  the 
decision  of  the  school  board  or  other 
appropriate  office  overseeing  the  school. 
The  Director  shall  respond  by  written 
decision  to  the  aggrieved  student  within 
ten  (10)  days  following  receipt  of  the 
appeal,  and  such  decision  shall  be  final. 

(6)  Schools  may  adopt  their  own 
grievance  procedures,  which  must  be 
consistent  with  the  procedures 
prescribed  herein. 

§  311.18  Appeals  process. 

(a)  Initial  decisions  on  penalties  of 
suspension,  expulsion,  or  transfer  shall 
be  made  by  the  principal.  Decisions 
adverse  to  a  student  may  be  appealed  to 
the  School  Board  or  other  appropriate 
group  overseeing  the  school.  Appeals 
must  be  made  in  writing  with  a 
statement  of  supporting  reasons,  and 
must  be  filed  with  the  School  Board 


within  ten  (10)  days  from  the  date  of 
receipt  of  the  principal’s  decision. 

Within  ten  (10)  days  from  the  date  of 
receipt  of  the  appeal,  the  School  Board 
or  other  appropriate  group  overseeing 
the  school,  must  furnish  its  written 
decision  to  the  student 

(b)  Students  have  the  right  of  a  final 
appeal  to  the  Director,  from  decisions  of 
School  Boards  or  other  appropriate 
groups.  Appeals  must  be  in  writing  with 
supporting  reasons  and  filed  with  the 
Director  within  ten  (10)  days  from  the 
student’s  receipt  of  the  school  Board’s  or 
group’s  decision.  The  Director  shall 
issue  his  decision  within  ten  (10)  days 
following  receipt  of  the  appeal  and  such 
decision  shall  be  final  for  the 
Department. 

§  311.19  Model  bill  of  student  rights  and 
responsibilities. 

(a)  Upon  final  publication  of  these 
regulations,  the  Assistant  Secretary 
through  the  Director  shall  develop  a 
model  Student  Bill  of  Rights  and 
Responsibilities  for  junior  and  senior 
high  school  students  enrolled  in  schools 
subject  to  these  regulations. 

May  17, 1979. 

Forrest  J.  Gerard, 

Assistant  Secretary— Indian  Affairs. 

[FR  Doc  79-10012  Filed  5-21-79;  8:45  am] 
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[25  CFR  Fart  33] 

Grants  for  Tribally  Controlled 
Community  Colleges  and  Navajo 
Community  College 

May  17, 1979.  » 

AGENCY:  Bureau  of  Indian  Affairs, 
Department  of  the  Interior. 

ACTION:  Proposed  rule. _ 

summary:  The  Department  of  Interior 
proposes  to  add  a  new  Part  to  its 
regulations  to  establish  rules  to  provide 
grants  for  Tribally  Controlled 
Community  Colleges  and  the  Navajo 
Community  College  under  Pub.  L  OS- 
471.  The  Tribally  Controlled  Community 
College  Assistance  Act  of  1978  which 
included  Title  II,  Navajo  Community 
College  Assistance  Act  of  1978,  provided 
for  grants  and  technical  assistance  for 
the  operation  and  improvement  of 
Tribally  Controlled  Community  Colleges 
for  the  education  of  Indian  students. 

dates:  Comments  must  be  received  on 
or  before:  July  6, 1979. 

addresses:  Written  comments  may  be 
submitted  by  mail  or  by  hand  delivery 
addressed  to  Rick  C.  Lavis,  Deputy 
Assistant  Secretary  of  Indian  Affairs, 
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Department  of  the  Interior,  Room  6352, 
Washington,  D.C.  20240 
FOR  FURTHER  INFORMATION  CONTACT: 
Rick  C.  Lavis,  Deputy  Assistant 
Secretary  of  Indian  Affairs,  Department 
of  the  Interiqr,  Room  6352,  Washington, 
D.C.  20240.  Telephone:  (202)  343-7163. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Indian  Affairs  has  offered  or 
supported  programs  at  the  Post 
Secondary  level  for  almost  a  century. 
Haskell  Indian  Junior  College  is  one  of 
three  such  programs  and  is  typical  of  a 
Federally  operated  Bureau  College. 

More  recently,  Pub.  L.  93-638,  the  Indian 
Self-Determination  Act,  and  other 
authorities,  have  provided  new 
opportunities  for  the  Bureau  to  support 
initiatives  by  tribes  to  operate 
educational  programs  beyond  the 
secondary  level. 

While  these  efforts  in  Post  Secondary 
education  continue  to  serve  Indian 
people  well,  major  academic  and  social 
needs  remain  unment  Recent  reports  of 
the  General  Accounting  Office  highlight 
alarming  Indian  student  dropout  rates 
from  conventional  institutions  located  - 
mainly  away  from  home  evironments. 

P.L.  95-471,  the  Tribally  Controlled 
Community  College  Assistance  Act  of 
1978,  provides  the  means  for  locally 
controlled  Indian  community  colleges  to 
operate  Post  Secondary  programs  for 
Indian  students  at  or  near  their  home 
areas.  While  some  emphasis  will  be 
given  to  cultural  curriculum  offerings, 
the  colleges  will  be  operating  under 
standards  established  by  their 
accredited  associations. 

I  have  determined  that  these  proposed 
regulations  are  not  a  major  Federal 
action  within  the  scope  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4332(2)(C). 

The  Department  of  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 

This  notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary 
for  Indian  Affairs  by  209  DM8. 

The  primary  author  of  this  document 
is  Leroy  Clifford,  Steering  Committee 
Member  and  Task  Force  No.  12 
Chairman.  Address:  1626  High  Street, 
Denver,  Colorado  80218.  Telephone: 

(302)  321-5909.  Subchapter  E.  Chapter  I 
of  Title  25  of  the  Code  of  Federal 
Regulations  is  amended  by  the  addition 
of  a  proposed  new  Part  33  to  read  as 
follows: 


PART  33— GRANTS  TO  TRIBALLY 
CONTROLLED  COMMUNITY 
COLLEGES  AND  NAVAJO 
COMMUNITY  COLLEGE 

Subpart  A— Tribally  Controlled  Community 
Colleges 

33.1  Purpose. 

33.2  Scope. 

33.3  Definitions. 

33.4  Eligible  recipients. 

33.5  Eligible  activities. 

33.6  HEW  participation. 

33.7  Feasibility  studies. 

33.8  Grants. 

33.9  Reports. 

33.10  Technical  assistance. 

33.11  General  provisions. 

33.12  Annual  budget. 

33.13  Criminal  penalties. 

Subpart  B — Navajo  Community  College 

33.20  Purpose* 

33.21  Scope. 

33.22  Definitions. 

33.23  Eligible  activities. 

33.24  Grants. 

33.25  Reports. 

33.26  Technical  assistance. 

33.27  General  provisions. 

33.28  Criminal  penalties. 

Authority:  Sections  114  and  203  of  Public 
Law  95-471,  25  U.S.C.  1815  and  25  U.S.C. 
640c-l. 

Subpart  A— Tribally  Controlled 
Community  Colleges 

§  33.1  Purpose. 

The  policy  of  the  Department  of  the 
Interior  is  to  support  and  encourage  the 
establishment,  operation,  and 
improvement  of  tribally  controlled 
community  colleges  to  ensure  continued 
and  expanded  educational  opportunities 
for  Indian  students,  and  to  assist  the 
Indian  Tribes  in  implementing  social 
and  economic  development  efforts 
leading  to  the  fulfillment  of  Tribal  goals 
and  objectives.  The  regulations  in  this 
Subpart  prescribe  procedures  for 
providing  financial  and  technical 
assistance  to  this  end  under  the  Tribally 
Controlled  Community  College 
Assistance  Act  of  1978  (92  Stat.  1325; 
Pub.  L  95-471;  25  U.S.C.  1801  et  seq.). 

§  33.2  Scope. 

The  regulations  in  this  Subpart  are 
applicable  to  the  provision  of  financial 
and  technical  assistance  to  Community 
Colleges  under  Title  I  of  the  Act.  They 
do  not  apply  to  the  provision  of 
assistance  to  Navajo  Community 
College.  Subpart  B  of  this  Part  applies  to 
assistance  to  Navajo  Community 
College  under  Title  II  of  the  Act. 

§  33.3  Definitions. 

As  used  in  this  Subpart  A  f 


(a)  "Academic  Term"  means  a 
semester,  trimester,  or  other  such  period 
into  which  a  community  college 
normally  subdivides  its  academic  year. 

(b)  “The  Act”  means  the  Tribally 
Controlled  Community  College 
Assistance  Act  of  1978  (92  Stat.  1325; 
Pub.  L.  95-471;  25  U.S.C.  1801  et  seq.). 

(c)  “Assistant  Secretary"  means  the 
Assistant  Secretary  for  Indian  Affairs  of 
the  Department  of  the  Interior,  or  his / 
her  duly  authorized  representative. 

(d)  “Community  College"  means  an 
institution  of  higher  education  which  (1) 
is  formally  controlled  or  operated  and 
managed  by  the  governing  body  of  an 
Indian  Tribe  or  by  the  governing  bodies 
of  two  or  more  Indian  Tribes,  or  (2)  is 
established  or  is  otherwise  sanctioned 
or  chartered,  by  resolution,  ordinance, 
or  other  official  action  (which  is  still  in 
full  force  and  effect)  of  such  governing 
body  or  bodies.  However,  for  purposes 
of  this  definition,  only  one  such 
institution  shall  be  recognized  with 
respect  to  any  one  Tribe.  A  Community 
College  that  meets  the  requirements  of 
this  definition  with  respect  to  more  than 
one  Tribe  must  meet  such  requirements 
with  respect  to  at  least  one  Tribe  that 
has  no  other  currently  formally 
controlled,  operated  and  managed, 
established,  sanctioned,  or  chartered 
Community  College. 

(e)  “Director  of  Education”  means  the 
Director  of  the  Office  of  Indian 
Education  Programs  of  the  Bureau  of 
Indian  Affairs,  or  his/her  duly 
authorized  representative. 

(f)  “Full  Time  Equivalent"  or  “FTE" 
means  the  number  of  students  (1) 
enrolled  full-time  for  an  entire  academic 
year  at  a  Community  College,  calculated 
on  the  basis  of  registrations  as  in  effect 
at  the  conclusion  of  the  sixth  week  of  an 
academic  term,  plus  (2)  the  full-time 
equivalent  of  the  number  of  other 
students  who  are  enrolled  during  any 
portion  of  the  academic  year 
(determined  on  the  basis  of  the  quotient 
of  the  sum  of  the  credit  hours  per  term 
for  which  all  such  part-time  students 
are,  or  have  been,  registered  during  such 
academic  year  divided  by  twelve  (12) 
times  the  number  of  terms  in  the 
Community  College’s  academic  year). 
Students  who  attend  summer  classes  for 
which  full  academic  credit  is  given  shall 
be  counted  as  if  they  were  enrolled  in 
the  following  academic  term  rather  than 
in  the  summer  term. 

(g)  “Indian”  means  a  person  who  is  a 
member  of  an  Indian  Tribe  and  is 
eligible  to  receive  services  from  the 
Secretary  of  the  Interior  because  of  his/ 
her  status  as  an  Indian. 

(h)  “Indian  Tribe"  means  an  Indian 
tribe,  band,  nation,  pueblo,  rancheria,  or 
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other  organized  group  or  community, 
including  any  Alaskan  Native  village  or 
regional  or  village  corporation  as 
defined  in  or  established  under  the 
Alaska  Native  Claims  Settlement  Act, 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians. 

(i)  “Institution  of  Higher  Education” 
means  an  educational  institution  in  any 
State  which  (1)  admits  as  regular 
students  only  persons  having  a 
certificate  of  graduation  from  a  school 
providing  secondary  education,  or  the 
recognized  equivalent  of  such  a . 
certificate,  (2)  provides  an  educational 
program  for  which  it  awards  a 
bachelor’ 8  degree  or  provides  not  less 
than  a  two-year  program  which  is 
acceptable  for  full  credit  toward  such  a 
degree,  (3)  is  a  public  or  other  nonprofit 
institution,  and  (4)  is  accredited  by  a 
nationally  recognized  accrediting 
agency  or  association  or,  if  not  so 
accredited,  (A)  is  an  institution  with 
respect  to  which  the  Commissioner  of 
Education  (HEW)  has  determined  that 
there  is  satisfactory  assurance, 
considering  the  resources  available  to 
the  institution,  the  period  of  time,  if  any, 
during  which  it  has  operated,  the  effort 
it  is  making  to  meet  accreditation 
standards,  and  the  purpose  for  which 
this  determination  is  being  made,  that 
the  institution  will  meet  the 
accreditation  standards  of  such  an 
agency  or  association  within  a 
reasonable  time,  or  (B)  is  an  institution 
whose  credits  are  accepted,  on  transfer, 
by  not  less  than  three  institutions  which 
are  so  accredited,  for  credit  on  the  same 
basis  as  if  transferred  from  an 
institution  so  accredited.  Such  terms 
also  includes  any  school  which  provides 
not  less  than  a  one-year  program  of 
training  to  prepare  students  for  gainful 
employment  in  a  recognized  occupation 
and  which  meets  the  provisions  of 
clauses  (1),  (3),  and  (4).  Such  term  also 
includes  a  public  or  nonprofit  private 
educational  institution  in  any  State 
which,  in  lieu  of  the  requirement  in 
clause  (1),  admits  as  regular  students 
persons  who  are  beyond  the  age  of 
compulsory  school  attendance  in  the 
State  in  which  the  institution  is  located 
and  who  have  the  ability  to  benefit  from 
the  training  offered  by  the  institution. 
For  purposes  of  section  1201(a)  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1141(a)),  the  Commissioner  of  Education 
(HEW)  determines  and  publishes  a  list 
of  nationally  recognized  accrediting 
agencies  or  associations  which  are 
reliable  authority  as  to  the  quality  of 
training  offered  and  such  list  shall  be 
utilized  for  purposes  of  this  definition. 


(j)  “National  Indian  (Organization” 
means  any  organization  of  Indian  found 
by  the  Director  of  Education  to  be 
nationally  based,  representing  a 
substantial  Indian  constituency,  and 
expert  in  the  field  of  Indian  education. 
Notice  of  such  findings  shall  be 
published  in  the  Federal  Register  with 
an  opportunity  for  comment  from  the 
public  and  no  such  finding  shall  be 
effective  earlier  than  30  days  after 
publication. 

(k)  "Operating  Expenses  of  Education 
Programs"  means  the  obligations  and 
expenditures  of  a  Community  College 
for  post-secondary  education  activities 
including  administration,  instruction, 
attendance,  health  and  other  student 
services,  operation,  maintenance  and 
repair  of  plant,  fixed  charges,  and  other 
related  expenses,  but  not  including 
obligations  of  expenditures  for  the 
acquisition  or  construction  of  academic 
facilities  or  other  structures  or  utility 
facilities. 

(l)  “Unused  Portion  of  Received 
Funds”  means  the  amount  of  financial 
assistance  provided  under  this  Subpart 
to  a  Community  College  on  or  before 
July  1st  for  each  academic  year  which 
has  not  been  obligated  or  expended  by 
the  Community  College  by  such  date, 

§  33.4  Eligible  recipients. 

Financial  assistance  under  this 
Subpart  shall  be  available  only  to  a 
Community  College  which: 

(a)  Is  governed  by  a  board  of 
directors,  regents,  or  trustees,  a  majority 
of  whom  are  Indians; 

(b)  Has  shown  its  adherence  to  stated 
goals,  a  philosophy,  or  a  plan  of 
operation  directed  to  meet  the  needs  of 
Indians  with  formal  adoption,  in  writing, 
of  such  goals,  philosophy,  or  plan  of 
operation,  which  may  be  in  the  form  of  a 
constitution,  by-laws,  or  policy 
statement  of  the  Community  College; 

(c)  If  in  operation  for  more  than  one 
year,  has  students  a  majority  of  whom 
are  Indian;  and 

(d)  Is  not  in  violation  of  S  33.11(a)  of 
this  subpart. 

§  33.5  Eligible  activities. 

Financial  assistance  under  this 
Subpart  shall  be  available  to  defray 
only  the  operating  expenses  of 
education  programs  of  Community 
Colleges.  Financial  assistance  shall  not 
be  available  under  this  Subpart  for 
religious  worship  or  sectarian 
instruction,  but  nothing  in  this  Subpart 
shall  be  construed  as  barring  instruction 
in  comparative  religions  or  cultures  or  in 
languages  of  Indian  tribes. 


§33.6  HEW  participation. 

For  the  purpose  of  conducting 
feasibility  studies  under  §  33.7  of  this 
Subpart  and  for  the  purpose  of 
developing  plans,  procedures,  and 
criteria  for  conducting  those  studies,  the 
Director  of  Education  has  or  will  enter 
into  an  agreement  or  agreements  with 
the  Assistant  Secretary  of  Education, 
Department  of  Health,  Education  and 
Welfare.  Such  agreement  or  agreements 
are  for  the  purpose  of  designation  by  the 
Assistant  Secretary  of  Education  (HEW) 
of  a  representative  to  participate  in  the 
development  of  plans,  procedures,  and 
criteria  for  feasibility  studies  and 
provide  for  the  representative  to 
participate  in  conducting  feasibility 
studies  under  this  Subpart,  including 
determinations  as  to  the  reasonable 
number  of  students  required  to  support  a 
Community  College. 

§33.7  Feasibility  studies. 

(a)  Grants  under  §  33.8  of  this  Subpart 
will  be  made  to  a  Community  College 
only  after  a  positive  determination  of 
feasibility  as  provided  in  this  section. 
Priority  in  scheduling  and  completing 
feasibility  studies  will  be  given  to 
Community  Colleges  which  were 
operating  on  October  17, 1978. 

(b)  Within  thirty  (30)  days  of  receiving 
a  resolution  or  other  duly  authorized 
request  from  the  governing  body  of  one 
or  more  Indian  Tribes  together  with 
documentation  showing  that  the 
institution  is  seeking  a  determination  of 
feasibility,  is  duly  sanctioned,  chartered, 
or  controlled  by  said  governing  body  or 
bodies,  the  Director  of  Education  shall 
initiate  a  feasibility  study  to  determine 
whether  there  is  justification  to 
encourage  and  maintain  a  Community 
Coliege  for  such  tribe  or  tribes.  Priority 
will  be  accorded  to  those  Community 
Colleges  in  operation  on  October  17, 
1978,  and  which  have  a  history  of 
service  to  Indian  people.  The  feasibility 
study  shall  give  consideration  to  the 
following  factors: 

(1)  The  number  of  students  to  be 
served  compared  to  the  reasonable 
number  of  students  required  to  support 
the  Community  College  (wherever 
possible,  special  consideration  for 
feasibility  shall  be  given  for  Tribes  that 
have  percentages  of  tribal  members 
matriculating  in  and  graduating  from 
college  at  a  rate  of  50%  or  more  below 
the  U.S.  national  average); 

(2)  Tribal,  linguistics,  or  cultural 
differences; 

(3)  Isolating; 

(4)  Presence  of  alternate  education 
sources; 

(5)  Proposed  curriculum; 
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(6)  The  benefits  of  continued  and 
expanded  educational  opportunities  for 
Indian  students. 

(c)  Feasibility  studies  under  this 
section  shall  be  conducted  in 
consultation  with  the  tribal  governing 
body  or  bodies  involved  or  their 
designated  representatives.  Each 
feasibility  study  shall  be  completed  and 
filed  by  the  Director  of  Education  within 
ninety  (90)  days  of  receipt  of  the  request 
for  such  study  (or  as  soon  thereafter  as 
possible)  with;  (1)  the  Assistant 
Secretary,  (2)  the  tribal  governing  body 
or  bodies  requesting  the  studies,  and  (3) 
with  the  board  of  directors,  regents,  or 
trustees  of  the  Community  College  if 
already  established. 

(d)  In  the  case  of  any  feasibility  study 
which  results  in  a  negative 
determination  by  the  Director  of 
Education  a  Tribe  requesting  the  study 
may  within  thirty  (30)  days  of  receipt  of 
the  study  or  of  notice  of  such 
determination  file  a  notice  of  appeal 
with  the  Assistant  Secretary.  Following 
the  timely  filing  of  a  Tribe's  notice  of 
appeal,  the  Tribe  and  Community 
College  shall  have  a  right  to  a  formal 
review  of  the  feasibility  study,  including 
a  hearing  upon  reasonable  notice  within 
sixty  (60)  days  before  the  Assistant 
Secretary  (or  his/her  designee  other 
than  the  Director  of  Education  or  any 
federal  employee  under  the  Director’s 
supervision).  At  the  hearing  the 
appealing  Tribe  or  the  Community 
College  (or  both)  may  present  additional 
evidence  or  arguments  to  justify 
feasibility.  Within  thirty  (30)  days  of  the 
hearing  the  Assistant  Secretary  shall 
issue  a  written  ruling  either  confirming, 
modifying,  or  reversing  the  original 
determination.  The  ruling,  which  shall 
be  final  for  the  Department,  shall  be 
mailed  or  otherwise  delivered  to  the 
appealing  Tribe  and  the  Community 
College  within  one  week  of  its  issuance. 

In  any  case  where  the  original  negative 
determination  is  not  reversed,  the 
Assistant  Secretary’s  ruling  shall  specify 
the  grounds  for  the  decision  and  state 
the  manner  in  which  the  decision 
related  to  each  of  the  factors  specified. 

(e)  A  negative  determination  shall  not 
prevent  a  Tribe  from  requesting  another 
feasibility  study,  but  no  more  than  one 
feasibility  study  shall  be  requested  for 
any  given  Community  College  per  year. 

(f)  In  case  where  the  Director  of 
Education  does  not  complete  a 
feasibility  study  within  90  days  of 
receipt  of  the  request  for  such  study,  a 
Tribe  requesting  the  study  may  consider 
a  negative  feasibility  determination  to 
have  been  made  for  purposes  of  an 


appeal  under  subsection  (d)  of  this 
section. 

8  33.8  Grants. 

(a)  Each  Community  College  which 
has  received  a  positive  feasibility  study 
determination  under  §  33.7  of  this 
Subpart  shall  be  entitled  to  apply  for 
annual  financial  assistance  in  an 
amount  determined  in  accordance  with 
subsection  (c)  of  this  section. 

(b)  Except  for  applications  for  grants 
for  the  1979-1980  academic  year,  each 
Community  College  shall  make  an 
application  to  the  Director  of  Education 
before  the  January  31,  preceding  the 
academic  year  for  which  financial 
assistance  is  requested.  Each 
application  should  contain  the  following 
information: 

n  (1)  The  name  and  address  of  the 
Community  College  and  the  names  of 
the  members  of  the  governing  board  and 
the  number  of  its  members  who  are 
Indian; 

(2)  A  statement  that  the  Community 
College  has  received  a  positive 
feasibility  determination  and  the  date 
thereof; 

(3)  A  written  statement  of  the  goals, 

philosophy,  or  proposed  plan  of 
operation  sufficient  to  demonstrate  that 
its  education  program  or  proposed 
program  is  designed  to  meet  the  needs 
of  Indians;  , 

(4)  In  the  case  of  a  Community  College 
which  has  been  in  operation  for  more 
than  one  year,  a  statement  of  the  total 
number  of  FTE  Indian  students  and  the 
total  number  of  all  FTE  students. 

(5)  If  the  Community  College  has  not 
yet  begun  operations,  a  statement  of 
expected  enrollment,  including  the  total 
number  of  all  FTE  students  and  the 
number  of  FTE  Indian  students; 

(6)  The  name  and  address  of  the 
Indian  Tribe  or  Tribes  which  control  or 
operate  and  manage,  or  have 
established,  sanctioned,  or  chartered  the 
Community  College  and  a  statement  as 
to  which  of  those  Tribes  have  not  done 
so  with  respect  to  any  other  Community 
College; 

(7)  A  curriculum  which  may  be  in  the 
form  of  a  college  catalog  or  Idee 
publication; 

(8)  A  proposed  budget,  showing  total 
expected  operating  expenses  of 
education  programs  and  expected 
revenues  from  all  sources  for  the 
academic  year  to  which  the  information 
applies; 

(9)  An  assurance  that  the  Community 
College  will  not  deny  admission  to  any 
Indian  student  because  that  student  is 
not  a  member  of  a  specific  tribe  or 
because  such  student  is  a  member  of  a 
specific  tribe  and  will  comply  with  the 


requirements  set  forth  in  fi  33.11  of  this 
Subpart,  together  with  any  request  and 
justification  for  a  specific  waiver  of  any 
requirement  of  25  CFR  Part  276  which 
the  Community  College  believes  to  be 
inappropriate; 

(10)  Certification  by  the  chief 
executive  officer  of  the  Community 
College  that  the  information  in  the 
application  is  complete  and  correct  and 
that  the  application  has  been  filed  with 
the  governing  body  or  bodies  of  the 
Tribe  or  Tribes  which  control  or  have 
sanctioned  or  chartered  it. 

(c) (1)  Within  thirty  (30)  days  (or  as  . 
soon  thereafter  as  possible)  of  receiving 
an  application  required  under 
subsection  (a)  of  this  section,  the 
Director  of  Education  shall  review  the 
application  submitted  by  the  Community 
College  and  any  comments  with  respect 
thereto  filed  by  the  Tribe(s)  or  by  any 
national  Indian  organization(s)  whose 
assistance  has  been  requested  by  the 
Community  College,  and  make  a  grant 
award  in  an  amount  determined  under 
subsection  (d)  of  this  section  to  the 
Community  College  if  the  application 
qualifies  the  Community  College  to 
receive  a  grant. 

(2)  In  the  case  of  any  Community 
College  whose  application  is  not 
approved,  the  Director  shall  promptly 
send  a  notice  of  such  action  to  the 
Community  College.  Such  notice  shall 
include  a  statement  of  the  specific 
reasons  for  not  approving  the 
application  and  a  statement  advising  the 
College  of  its  right  within  thirty  (30) 
days  to  amend  or  supplement  the 
application  on  file  to  rectify  the  defect. 

(3)  A  failure  of  the  Director  of 
Education  to  approve  an  application 
within  thirty  (30)  days  of  receipt  may  be 
appealed  by  a  Community  College  in  the 
same  manner  as  provided  in  subsections 

(d)  and  (f)  of  §  33.7 

(4)  A  grant  award  under  an  approved 
application  shall  be  evidenced  by  a 
grant  agreement  signed  by  the  Director 
of  Education  incorporating  the 
application  and  the  provisions  required 
by  8  33.11. 

(d) (1)  Each  Community  College  which 
qualifies  for  a  grant  shall  receive  a  grant 
for  the  academic  year  commencing  after 
the  date  of  approval  of  its  application, 
and  for  each  succeeding  year  that  it 
submits  an  application  and  remains 
eligible,  in  an  amount  equal  to  $4,000  for 
each  FTE  Indian  student  in  attendance 
at  such  college  during  such  academic 
year  except  that  no  such  grant  shall 
exceed  the  total  annual  cost  of  the 
education  programs  provided  by  the 
Community  College. 

(2)  For  the  first  Federal  fiscal  year  for 
which  funds  are  appropriated  for  grants 
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under  this  Subpart  not  less  than  eight  (8) 
nor  more  than  fifteen  (15)  grants  shall  be 
approved;  priority  in  awarding  such 
grants  shall  be  given  to  Community 
Colleges  which  were  operating  on 
October  17, 1978,  and  which  have  a 
history  of  service  to  the  Indian  people. 
(If  more  than  fifteen  (15)  Community 
Colleges  meeting  these  two  (2) 
conditions  submit  applications  for  such 
first  fiscal  year,  a  further  priority  for 
awarding  grants  among  them  shall  be 
given  to  those  who  appear  to  have  the 
best  operations  or  operating  proposals 
and  to  those  whose  continued  existence 
would  be  threatened  if  they  did  not 
receive  such  a  grant.) 

(3)  All  grants  under  this  section  shall 
be  subject  to  the  availability  of 
appropriations  and  the  amount  thereof 
shall  be  ratably  reduced  for  all 
Community  Colleges  if  the  sums 
appropriated  for  any  fiscal  year  for 
financial  assistance  under  this  Subpart 
are  not  sufficient  to  pay  the  full  amounts 
to  which  the  eligible  Community 
Colleges  are  otherwise  entitled  under 
this  subsection  (d). 

(e)  The  Director  of  Education  shall 
authorize  payments  to  each  such 
Community  College  in  advance 
installments  by  letter  of  credit  or 
Treasury  check  in  an  amount  equal  to 
fifty  percent  (50%)  of  the  grant  amount 
available  for  allotment  to  such 
Community  College  for  such  academic 
year  under  subsection  (d)  of  this  section 
on  or  before  September  1st  (or  such 
other  date  that  is  the  first  day  of  the  first 
month)  of  such  College's  academic  year 
(except  for  1979-1980)  based  on  the 
number  of  FTE  Indian  students 
calculated  on  the  basis  of  registrations 
in  effect  at  the  conclusion  of  the  sixth 
week  of  the  final  academic  term  of  the 
preceding  academic  year.  On  or  before 
January  1st  (or  such  other  date  that  is 
the  first  day  of  the  fifth  month)  of  each 
of  the  College’s  academic  year, 
payments  shall  be  made  in  the  form  of 
advance  installments  to  each 
Community  College  in  an  amount  equal 
to  seventy-five  percent  (75%)  of  the 
grant  amount  available  for  allotment  to 
such  Community  College  for  such 
academic  year  under  subsection  (d)  of 
this  section  calculated  on  the  basis  of 
registrations  at  the  conclusion  of  the 
sixth  week  of  the  academic  year,  less 
the  amount  previously  advanced  for 
such  academic  year.  On  or  before  July 
1st  (or  such  other  date  that  is  the  firdt 
day  of  the  eleventh  month)  of  each  such 
academic  year  the  balance  of  the  grant 
amount  to  which  each  such  College  is 
entitled  under  subsection  (d)  of  this 
section  shall  be  paid  to  such  Colleges.  In 
the  event  that  additional  sums  are 


appropriated  to  which  such  Community 
Colleges  are  entitled  under  $  110(a)  of 
die  Act  and  subsection  (d)  of  this 
section  such  amounts  shall  be  included 
in  such  final  payments. 

(f)  If  with  respect  to  any  academic 
year  the  amounts  of  financial  assistance 
hereunder  have  been  ratably  reduced  as 
provided  in  subsection  (d)(3)  of  this 
section  and  additional  funds  have  not 
been  appropriated  to  pay  the  full  - 
amount  of  such  reductions  on  or  before 
June  1st  of  such  year,  the  Director  of 
Education  shall  notify  each  Community 
College  of  such  fact  in  writing,  and  each 
Community  College  shall  report  in 
writing  to  the  Director  of  Education  on 
or  before  July  1st  of  such  year  the 
amount  of  unused  portion  of  received 
funds.  The  total  of  such  reported  unsued 
portions  of  received  funds  shall  be 
reallocated  by  the  Director  of  Education 
in  proportion  to  the  amount  of  financial 
assistance  to  which  each  Community 
College  is  entitled  under  subsection  (d) 
but  which  has  not  been  provided  due  to 
the  ratable  reductions  provided  for 
therein,  (except  that  no  Community 
College  shall  receive  more  than  the  total 
annual  cost  of  the  education  programs 
provided  by  such  College)  and  payments 
shall  be  made  reflecting  such 
reallocations  on  or  before  August  1st  of 
such  academic  year. 

(g)  Grants  for  succeeding  academic 
years  shall  be  made  to  each  Community 
College  which  has  been  approved  for 
financial  assistance  hereunder  based 
upon  the  FTE  reports  required  by  §  33.9. 

(h)  Eligibility  for  grants  under  this 
Subpart  shall  not,  by  itself,  bar  a 
Community  College  from  qualifying  for 
or  receiving  financial  assistance  under 
any  other  Federal  program  for  which  it 
may  qualify. 

§  33.9  Reports. 

Each  Community  College  receiving 
financial  assistance  under  this  Subpart 
shall  provide  to  the  Director  of 
Education  on  or  before  November  1st  of 
each  year  a  report  which  shall  iifclude 
an  accounting  of  the  amounts  and 
purposes  for  which  such  financial 
assistance  was  expended  during  the 
preceding  academic  year,  the  annual 
cost  of  the  education  programs  of  the 
Community  College  from  all  sources  for 
such  academic  year;  and  a  final  report 
of  the  performance  based  upon  the 
criteria  set  forth  in  the  Community 
College’s  stated  goals,  philosophy  or 
plan  of  operation.  Upon  reasonable 
cause,  the  Director  of  Education  may 
extend  the  period  of  submitting  the 
annual  report.  Each  Community  College 
shall  in  addition  report  to  the  Director  of 
Education  its  FTE  student  enrollment 


calculated  on  the  basis  of  registrations 
in  effect  at  the  conclusion  of  the  sixth 
week  of  the  first  and  final  academic 
terms  of  each  academic  year  within 
such  respective  dates. 

§  33.10  Technical  assistance. 

The  Director  of  education  shall 
furnish  technical  assistance  either 
directly  or  through  contract  to  any 
Community  College  Requesting  it.  Such 
assistance  shall  be  initiated  within 
thirty  (30)  days  (or  as  soon  thereafter  as 
possible)  of  a  Community  College’s 
request  in  writing.  In  any  case,  where 
the  type  and  source  of  technical 
assistance  is  specified  in  the  request,  the 
Director,  to  the  extent  possible  or 
feasible,  shall  provide  the  type  of 
technical  assistance  through  the  source 
so  specified.  Technical  assistance  may 
include,  but  is  not  limited  to,  consulting 
services  for  the  development  of- 
programs,  plans,  and  feasibility  studies 
and  grant  submissions  and  legal, 
accounting,  and  other  technical  advice 
and  representation.  In  awarding  of 
contracts  for  technical  assistance, 
preference  shall  be  given  to  an 
organization  designated  by  the 
Community  College  to  be  assisted. 
Denials  of  requests  for  technical 
assistance  under  this  section  shall  be 
made  in  writing  and  sent  to  the 
applicant  within  thirty  (30)  days  of  the 
request,  together  with  a  statement  of  the 
reason  for  denial.  An  appeal  under  this 
section  may  be  undertaken  in  the  same 
manner  as  in  the  case  of  negative 
determinations  of  feasibility  under 
§  33.7(d)  of  this  Subpart 

§  33.11  General  provisions. 

The  general  requirements  for  grant 
administration  in  this  section  are 
applicable  to  all  grants  provided  under 
this  Subpart  to  Community  Colleges: 

(a)  Services  or  assistance  provided  to 
Indians  by  Community  Colleges  aided 
under  this  Subpart  shall  be  provided  in 
a  fair  and  uniform  manner,  and 
admission  to  any  such  Community 
College  shall  not  be  denied  to  any 
Indian  student  because  such  individual 
is  not  a  member  of  a  specific  Indian 
tribe  or  because  such  individual  is  a 
member  of  a  specific  Indian  tribe. 

(b)  Except  as  may  be  otherwise 
provided  in  this  Subpart,  any 
Community  College  receiving  financial 
assistance  under  this  Subpart  shall 
comply  with  Part  276  of  this  Title, 
subject  to  any  express  waiver  of  specific 
inappropriate  provisions  of  Part  278  that” 
may  be  granted,  after  request  and 
justification  by  the  Community  College, 
by  the  Assistant  Secretary. 
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(c)  A  Community  College  shall  have 
the  right  to  appeal  any  adverse  decision 
of  the  Director  of  Education  under  a 
grant  agreement  to  the  Assistant 
Secretary  by  filing  written  notice  of 
appeal  with  the  Assistant  Secretary 
within  thirty  (30)  days  after  the  adverse 
decision.  Within  thirty  (30)  days  after 
receiving  notice  of  appeal,  the  Assistant 
Secretary  shall  conduct  a  formal  hearing 
at  which  time  the  College  may  present 
evidence  and  argument  to  support  its 
appeal.  Within  thirty  (30)  days  of  the 
hearing,  the  Assistant  Secretary  shall 
issue  a  written  ruling  on  the  appeal 
confirming,  modifying,  or  reversing  the 
decision  of  the  Director  of  Education.  In 
the  case  of  a  ruling  not  reversing  the 
Director  of  Education’s  decision,  the 
Assistant  Secretary  shall  state  in  detail 
the  basis  for  his  ruling.  The  ruling  of  the 
Assistapt  Secretary  on  an  appeal  shall 
be  final  for  the  Department  of  the 
Interior. 

8  33.12  Annual  budget 

Appropriations  under  Title  I  of  the 
Tribally  Controlled  Community  College 
Assistance  Act  of  1978  shall  be 
separately  identified  in  the  Bureau  of 
Indian  Affairs  Budget  Justifications. 
Funds  appropriated  for  grants  under  this 
Subpart  shall  not  be  commingled  with 
other  funds  expended  by  the  Bureau  of 
Indian  Affairs. 

8  33.13  Criminal  penalties. 

Persons  submitting  or  causing  to  be 
submitted  to  the  Bureau  any  application, 
report,  or  other  document,  upon  which 
the  provision  of  Federal  financial 
assistance  or  any  other  payment  of 
Federal  funds  is  based,  may  be  subject 
to  criminal  prosecution  under  provisions 
such  as  sections  287, 371,  or  1001  of  Title 
18,  U.S.  Code. 

Subpart  B— Navajo  Community 
College 

It  is  the  policy  of  this  Department  to 
support  and  encourage  the 
establishment,  operation,  and 
improvement  of  tribally  controlled 
community  colleges  in  order  to  ensure 
continued  and  expanded  educational 
opportunities  for  Indian  students,  and  to 
assist  the  Indian  Tribes  in  implementing 
social  and  economic  development 
efforts  leading  to  the  fulfillment  of 
Tribal  goals  and  objectives.  The 
regulations  in  this  Subpart  prescribe 
procedures  for  providing  financial  and 
technical  assistance  to  this  end  for  the 
Navajo  Community  College  under  the 
Navajo  Community  College  Act,  as 
amended  (25  U.S.C.  640a-c). 


8  33.21  Scope. 

The  regulations  in  this  Subpart  are 
applicable  to  the  provision  of  financial 
and  technical  assistance  to  Navajo 
Community  College  pursuant  to  the 
Navajo  Community  College  Act  of 
December  15. 1971  (85  Stat.  648;  25 
U.S.C.  640a -c)  as  amended  by  the 
Navajo  Community  College  Assistance 
Act  of  1978  (Title  D  of  the  Tribally 
Controlled  Community  College 
Assistance  Act  of  1978  (92  Stat.  1325, 
1329;  Pub.  L.  95-471;  25  U.S.C.  8  649c). 
Regulations  applicable  to  Tribally 
Controlled  Community  Colleges  other 
than  Navajo  Community  College  are  to 
be  found  in  Subpart  A  of  this  Part  33. 

8  33.22  Definitions. 

As  used  in  this  Subpart: 

(a)  “Academic  Term”  means  a 
semester,  trimester,  or  other  such  period 
into  which  the  College  normally 
subdivides  its  academic  year. 

(b)  "The  Act"  means  the  Navajo 
Community  College  Act  of  December  15, 
1971  (Stat.  646)  as  amended  by  the 
Navajo  Community  College  Assistance 
Act  of  1978,  (92  Stat.1329;  Pub.L.  95-471, 
Title  II;  25  U.S.C.  8  640a  et  seq.). 

(c)  “Assistant  Secretary”  means  the 
Assistant  Secretary  for  Indian  Affairs  of 
the  Department  of  the  Interior  or  his/her 
duly  authorized  representative. 

(d)  “College"  means  the  institution 
known  as  Navajo  Community  College 
established  by  die  Navajo  Tribe. 

(e)  “Director  of  Education”  means  the 
Director  of  the  Office  of  Indian 
Education  Programs  of  the  Bureau  of 
Indian  Affairs,  or  his/her  duly 
authorized  representative. 

(f)  "Full  Time  Equivalent”  of  "FTE” 
means  the  number  of  students  (1) 
enrolled  full-time  for  an  entire  academic 
year  at  Navajo  Community  College, 
calculated  on  the  basis  of  registrations 
in  effect  at  the  conclusion  of  the  sixth 
week  of  an  academic  term,  plus  (2)  the 
full-time  equivalent  of  the  number  of 
other  students  who  are  enrolled  during 
any  portion  of  the  academic  year 
(determined  on  the  basis  of  the  quotient 
of  the  sum  of  the  credit  hours  per  term 
for  which  all  such  part-time  students 
are,  or  have  been,  registered  during  such 
academic  year  divided  by  twelve  (12) 
times  the  number  of  terms  in  the 
College’s  academic  year.)  Students  who 
attend  summer  classes  for  which  full 
academic  credit  is  given  shall  be 
counted  as  if  they  were  enrolled  in  the 
following  academic  term  rather  than  in 
the  summer  term. 

(g)  “Indian"  means  a  person  who  is  a 
member  of  an  Indian  tribe  and  is  eligible 
to  receive  services  from  the  Secretary  of 


the  Interior  because  or  his/her  status  as 
an  Indian. 

(h)  “Indian  Tribe"  means  an  Indian 
tribe,  band,  nation,  pueblo,  rancheria,  or 
other  organized  group  or  community, 
including  any  Alaskan  Native  Village  or 
Regional  or  Village  Corporation  as 
defined  in  or  established  under  the 
Alaska  Native  Claims  Settlement  Act, 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians. 

(i)  “Operating  Expenses  of  Education 
Programs”  means  the  obligations  and 
expenditures  by  the  Navajo  Community 
College  for  post-secondary  education 
activities  including  administration, 
instruction,  attendance,  health  and  other 
student  services,  operation, 
maintenance  and  repair  of  plant,  and 
fixed  charges,  and  other  related 
expenses,  but  not  including  obligations 
or  expenditures  for  the  acquisition  or 
construction  of  academic  facilities  or 
other  structures  or  utility  facilities. 

8  33.23  Eligible  activities. 

Financial  assistance  under  this 
Subpart  shall  be  available  to  defray 
only  the  operating  and  maintenance 
expenses  of  education  programs  of  the 
Navajo  Community  College.  Financial 
assistance  shall  not  be  available  under 
this  Subpart  for  religious  worship  or 
sectarian  instruction,  but  nothing  in  this 
Subpart  shall  be  construed  as  barring 
instruction  in  comparative  religions  or 
cultures  or  in  languages  of  Indian  tribes. 

8  33.24  Grants. 

(a)  Navajo  Community  College  is 
entitled  to  annual  grants  for  operation 
and  maintenance  of  the  College  in 
amounts  based  upon  the  number  of  Full- 
Time  Equivalent  Indian  students  in 
attendance. 

(b)  Annually,  in  the  manner  and 
within  the  deadline  established  by  the 
Director  of  Education,  the  Navajo 
Community  College  shall  submit  an 
application  in  the  form  of  a  statement  of 
its  expected  FTE  enrollment  (total  and 
Indian)  for  the  next  academic  year.  The 
statement  shall  include  a  description  of 
the  College’s  curriculum,  which  may  be 
in  the  form  of  a  College  catalog  or  like 
publication,  and  a  proposed  budget 
showing  total  expected  operating 
expenses  of  educational  programs  and 
expected  revenue  from  all  sources  for 
the  academic  year  for  which  the 
information  applies.  The  statement  shall 
be  certified  by  the  chief  executive 
officer  of  the  College  and  shall  certify 
that  a  copy  of  that  statement  has  been 
submitted  to  the  Navajo  Tribe. 
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(c)  Annual  budget  requests  for  the 
College  shall  be  separately  identified  in 
the  Bureau  of  Indian  Affairs  Budget 
Justifications.  Funds  appropriated  for 
grants  under  this  Subpart  shall  not  be 
commingled  with  other  funds 
appropriations  historically  expended  by 
the  Bureau  of  Indian  Affairs  for 
programs  and  projects  normally 
provided  on  the  Navajo  Reservation  for 
Navajo  beneficiaries. 

(d)  Within  thirty  (30)  days  of 
submission  of  the  statement  required 
under  subsection  (b)  of  this  section,  the 
Director  of  Education  shall  make  a  grant 
award  to  the  College  in  an  amount 
determined  under  subsection  (e)  of  this 
section,  except  that  such  grant  award 
shall  not  be  in  an  amount  that  exceeds 
the  total  cost  of  the  education  programs 
provided  by  the  College.  The  grant 
award  shall  be  evidenced  by  a  grant 
agreement  signed  by  the  Director  of 
Education  incorporating  the  grant 
application  and  including  the  provisions 
required  by  $  33.27  of  this  Subpart. 

(e)  The  College  shall  be  eligible  to 
receive  a  grant  for  the  fiscal  year 
beginning  October  1, 1979,  and  for  each 
succeeding  year,  in  an  amount  equal  to 
$4,000  for  each  FTE  Indian  student  in 
attendance  at  the  College  for  the 
academic  year  except  that  no  such  grant 
shall  exceed  the  total  annual  cost  of  the 
education  programs  provided  by  the 
College.  The  amount  and  payment  of 
such  grants  shall  be  subject  to  the 
availability  of  annual  appropriations. 

(f)  The  Director  of  Education  shall 
authorize  payments  to  the  College  in 
advance  installments  by  letter  of  credit 
or  Treasury  check  in  an  amount  equal  to 
fifty  percent  (50%)  of  the  grant  amount 
available  for  allotment  to  the  College  for 
such  academic  year  under  subsection  (e) 
of  this  section  on  or  before  September 
1st  of  such  academic  year  based  on  the 
number  of  FTE  Indian  students 
calculated  on  the  basis  of  registrations 
in  effect  at  the  conclusion  of  the  sixth 
week  of  the  final  academic  term  of  the 
preceding  year.  On  or  before  January  1st 
of  each  academic  year,  payment  shall  be 
made  in  the  form  of  such  advance 
installments  to  the  College  in  an  amount 
equal  to  seventy-five  percent  (75%)  of 
the  grant  amount  available  for  allotment 
to  the  College  under  subsection  (e)  of 
this  section,  less  the  amount  previously 
advanced  for  such  academic  year.  On  or 
before  July  1st  of  such  academic  year 
the  balance  of  the  grant  amount  to 
which  the  College  is  entitled  under 
subsection  (e)  of  this  section  (adjusted 
for  any  deviation  in  enrollment  between 
the  estimated  figure  upon  which  the 
appropriate  is  based  and  the  actual 
figure  calculated  on  the  basis  of  the  FTE 


Indian  students  enrolled  at  the 
conclusion  of  the  sixth  week  of  the 
academic  year)  shall  be  advanced  to  the 
College.  In  the  event  that  additional 
sums  are  appropriated  for  the  benefit  of 
the  College,  such  amount  shall  be 
included  in  such  final  payment. 

(g)  Payments  to  the  Navajo 
Community  College  under  this  Subpart 
shall  not  disqualify  the  College  from 
applying  for  or  receiving  grants  or 
contracts  under  any  other  Federal 
program  for  which  it  may  qualify. 

§  33.25  Reports. 

The  Navajo  Community  College  shall 
provide  to  the  Director  of  Education  on 
or  before  September  1st  of  each  year  a 
report  which  shall  include  an  accounting 
of  the  amounts  and  purposes  for  which 
financial  assistance  under  this  Subpart 
was  expended  during  the  preceding 
academic  year,  the  annual  cost  of  the 
education  programs  of  the  College  from 
all  sources  for  such  academic  year,  and 
a  final  report  of  the  performance  based 
upon  the  criteria  set  forth  in  the 
College’s  stated  goals,  philosophy  or 
plan  of  operation.  Upon  reasonable 
cause,  the  Director  of  Education  may 
extend  the  period  for  submitting  the 
annual  report.  The  College  shall  in 
addition  report  to  the  Director  of 
Education  its  FTE  Indian  Student 
enrollment  calculated  on  the  basis  of 
registrations  in  effect  at  the  conclusion 
of  the  sixth  week  of  the  first  and  final 
academic  terms  of  each  academic  year. 

§  33.26  Technical  assistance. 

The  Director  of  Education  shall 
furnish  technical  assistance,  either 
directly  or  through  contract,  to  the 
College  when  requested  in  writing.  Such 
assistance  shall  be  initiated  within 
thirty  (30)  days  (or  as  soon  thereafter  as 
possible)  of  the  College’s  request.  In  any 
case  in  which  the  form  and  source  of 
technical  assistance  is  specified  in  the 
request,  the  Director  of  Education  shall, 
to  the  extent  possible  or  feasible, 
provide  technical  assistance  in  the  form 
requested  and  through  the  source  so 
specified.  Technical  assistance  may 
include  but  is  not  limited  to  consulting 
services  in  the  development  of  annual 
statements  and  reports  required  under 
this  Subpart  and  legal,  accounting,  and 
other  technical  advice  and  assistance. 

§  33.27  General  provisions. 

The  general  requirements  for  grant 
administration  in  this  section  cure 
applicable  to  all  grants  provided  under 
this  Subpart  to  the  Navajo  Community 
College. 

(a)  Services  or  assistance  provided  to 
Indians  by  the  Navajo  Community 


College  with  the  financial  assistance 
provided  under  this  Subpart  shall  be 
provided  in  a  fair  and  uniform  manner, 
and  admission  to  the  College  shall  not 
be  denied  any  Indian  student  because 
such  individual  is  not  a  member  of  a 
specific  Indian  Tribe  or  because  such 
individual  is  a  member  of  a  specific 
Indian  tribe. 

(b)  Except  as  may  be  otherwise 
provided  in  this  Subpart,  the  Navajo 
Community  College  shall  comply  with 
Part  276,  of  this  Title,  subject  to  express 
waiver  of  specific  inappropriate 
provisions  of  Part  276  that  may  be 
granted,  after  request  and  justification 
by  the  College,  by  the  Assistant 
Secretary. 

(c)  In  addition  to  any  other  right  the 
college  may  have  under  this  Subpart,  the 
College  shall  have  the  right  to  appeal 
any  adverse  decision  of  the  Director  of 
Education  under  a  grant  agreement  to 
the  Assistant  Secretary  by  filing  written 
notice  of  appeal  with  the  Assistant 
Secretary  within  thirty  (30)  days  of  the 
adverse  decision.  Within  thirty  (30)  days 
after  receiving  notice  of  appeal,  the 
Assistant  Secretary  shall  conduct  a 
formal  hearing  at  which  time  the  College 
may  present  evidence  and  argument  to 
support  its  appeal.  Within  thirty  (30) 
days  of  the  hearing,  the  Assistant 
Secretary  shall  issue  a  written  ruling  on 
the  appeal  confirming,  modifying  or 
reversing  the  decision  of  the  Director  of 
Education.  In  the  case  of  a  ruling,  not 
reversing  the  Director  of  Education’s 
decision,  the  Assistant  Secretary  shall 
state  in  detail  the  basis  for  his  rilling. 
The  ruling  of  the  Assistant  Secretary  on 
an  appeal  shall  be  final  for  the 
Department  of  the  Interior. 

§  33.28  Criminal  penalties. 

Persons  submitting  or  causing  to  be 
submitted  to  the  Bureau  any  false 
information  in  connection  with  any 
application,  report,  or  other  document, 
upon  which  the  provision  of  the  Federal 
financial  assistance  or  any  other 
payment  of  Federal  funds  is  based,  may 
be  subject  to  criminal  prosecution  under 
provisions  such  as  sections  287,  371,  or 
1001  of  Title  18,  U.S.  Code. 

Forrest  J.  Gerard, 

Assistant  Secreary— Indian  Affairs. 

May  17. 1979. 

[FR  Doc.  79-16013  Filed  5-21-79:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Construction  of  School  Facilities  for 
Indian  Children;  School  Construction 
Applications  and  Procedures 

May  17, 1979. 

This  notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM8. 

Since  1972  when  the  Bureau  was  first 
directed  by  the  Secretary’s  office  to 
develop  a  ranking  system  for  school 
construction,  there  have  been  numerous 
changes  to  the  system.  Credibility  of  the 
system  by  the  tribes  and  the  Congress 
was  non-existent.  In  Fiscal  Year  1978, 
the  House  and  Senate  Subcommittees 
on  Interior  Appropriations  denied  the 
Bureau  funds  for  school  construction. 

Oversight  hearings  on  school 
construction  were  held  in  February  1978 
by  the  Interior  Subcommittee  of  the 
Appropriation  Committee,  U.S.  House  of 
Representatives.  The  Committee 
required  the  Bureau  to  develop  a  viable 
method  of  ranking  school  construction 
projects.  A  document  titled  "School 
Construction  Application  Procedures" 
was  developed  and  was  presented  to 
and  accepted  by  the  Committee.  The 
new  system  was  implemented  to 
establish  the  school  construction 
priority  ranking  for  FY  1980.  The  ranking 
system  was  developed  at  the  direction 
of  the  Assistant  Secretary  to  comply 
with  his  commitment  to  the  Committee. 

It  also  meets  the  requirements  of  section 
1125(c)  of  the  Education  Amendments  of 
1978  (Pub.  L  95-581). 

The  publication  of  "School 
Construction  Application  Procedures"  in 
the  Federal  Register  will  provide  notice 
of  the  method  for  establishing  a  school 
construction  ranking  system  and  is 
required  by  section  1125(c)  of  the 
Education  Amendment  of  1978. 

School  Construction  Applications  and 
Procedures 

General  Provisions. 

1.  Purpose  and  scope. 

2.  Definitions. 

3.  Effect  on  existing  Indian  rights. 

4.  Statement  of  Policy. 

Application  Process. 

5.  Pre-application  planning  and  assistance. 

6.  Who  may  apply  (eligible  applicants). 

7.  Obtaining  application  forms. 

8.  Contents  of  application. 

9.  Assistance  in  completing  applications. 

10.  Where  to  submit  application. 

11.  When  to  submit  application. 

12.  Application  review  and  action. 

13.  Verification  and  ranking  procedure. 


14.  The  evaluation  team. 

15.  Priority  system  for  ranking  construction 
projects. 

16.  Emergencies  outside  the  priority  system. 
General  Provisions. 

1.  Purpose  and  scope. 

(a)  The  purpose  of  this  notice  is  to  give  the 
application  procedure  and  approval  process 
tor  the  acquisition  of  sites,  construction  or 
renovation  (including  all  necessary 
equipment)  for  schools  for  Indian  children 
under  funds  authorized  and  appropriated 
under  Federal  statutes  (i.e.,  the  "Snyder  Act" 
of  November  2, 1921,  42  Stat.  208,  25  U.S.C.  13 
and  Title  XI  of  the  Education  Amendments  of 
1978,  Pub.  L.  95-561,  92  Stat.  23130.  For  the 
purpose  of  this  notice,  “schools"  refer  to 
Bureau  of  Indian  Affairs  operated  schools 
and  to  all  schools  operated  by  tribes  under 
contract  with  the  Bureau  which  were  not 
previously  covered  under  the  regulations  (25 
CFR  274)  pertaining  to  school  construction 
contracts  for  previously  private  schools  now 
controlled  and  operated  by  tribes  (or  tribally 
approved  organizations)  under  Sections  204 
and  208  of  Title  D  of  the  Indian  Self- 
Determination  and  Education  Assistance  Act 
(Pub.  L  93-638,  88  Stat  2203,  2214  and  2216- 
2217;  25  U.S.C.  458  and  458d). 

(b)  The  “Snyder  Act"  (supra)  authorizes  the 
appropriation  of  funds  by  the  Congress  for 
the  maintenance,  renovation  and 
construction  of  schools  for  Indian  children. 

(c)  Section  1125(c)  of  the  Education 
Amendments  of  1978  (Pub.  L  95-561;  92  Stat. 
2319)  requires,  as  follows:  “Within  six  months 
of  the  date  of  enactment  of  this  Act  the 
Secretary  (of  the  Interior)  shall  submit  to  the 
appropriate  committees  of  Congress,  and 
publish  in  the  Federal  Register,  the  system 
used  to  establish  priorities  for  school 
construction  projects.  At  the  time  any  budget ' 
request  for  school  construction  is  presented, 
the  Secretary  shall  publish  in  the  Federal 
Register  and  submit  with  the  budget  request 
the  current  list  of  all  school  construction 
priorities." 

(d)  This  notice  reflects  the  ranking  system 
used  by  the  Bureau  of  Indian  Affairs  to 
determine  priorities  in  school  construction 
projects  for  both  Bureau-operated  schools 
and  for  tribally  controlled  schools  operated 
by  tribes  under  contract  with  the  Bureau  of 
Indian  Affairs. 

(3)  In  addition  to  the  ranking  system,  a  list 
of  the  current  projects  for  both  types  of 
schools  are  included  as  submitted  to  the 
Congress  by  the  Bureau  of  Indian  Affairs  for 
FY  1980  i.e.,  the  fiscal  year  beginning  October 
1,1979.  . 

BIA  School  Construction  Ranking— FY  1980 


BIA  School  Construction  Ranking— FY  1980— 
Continued 


Ranking  and  school 


1—  Shaktoolk _ 

2 —  Ft.  Totten 

3—  San  Faiipa _ 

4—  Turtle  Mountain  ..., 

S  Havaeupai _ 

6—  Navajo  Mountain.. 

7—  American  Hoes ... 

5—  Rad  Rock _ 

8—  Torreon _ 

10—  Nenahnazad _ 

11—  San  Simon _ 


Alaska 
North  Dakota 
New  Mexico 
North  Dakota 
Arizona 
Utah 

South  Dakota 
Arizona 
Arizona 
New  Mexico 
Arizona 


Ranking  §nd  wchoot 

State 

14— Hopi  Junior -Senior  High - 

Arizona 

16 — Stewart . - . 

Nevada 

18— Pinon . 

19— Alamo . 

23— Wahpeton . 

Tribally  Controlled  School  Construction 
Ranking— FY  1980 

Ranking  and  school 

State 

2—  Fort  Hal  Indian  School . 

3 —  Coeur  d'Alene  Tribal  School _ 

4—  Paschal  Sherman  Indan  School . 

S  Mary  Indian  School.... 

Idaho 

Idaho 

Washington 

7—  Raman  Navajo  School _ 

8—  St  Francis  lnd*>  School _ _ 

New  Mexico 
South  Dakota 

The  current  school  construction  project 
applies  to  FY  1S80..  with  a  revised  listing  to  be 
prepared  for  each  succeeding  fiscal  year 
based  on  applications  received. 

2.  Definitions. 

(a)  As  used  in  this  notice,  “Area  education 
personnel”  means  officials  in  an  Area  Office 
of  the  Bureau  of  Indian  Affairs  serving  under 
the  direction  of  the  Director  of  the  Office  of 
Indian  Education  Porgrams. 

(b)  “attendance  area”  means: 

(1)  The  attendance  area  for  day  schools 
will  be  the  area  from  which  students  may  be 
transported  to  and  from  their  homes  to  the 
school.  Ordinarily  this  is  considered  to  be 
within  one  hour’s  bus  ride  from  home  to 
school  although  it  may  be  necessary  in  some 
cases  to  allow  more  time.  The  attendance 
area  will  be  determined  by  the  appropriate 
Bureau  Area  Director  for  Education. 

(2)  Attendance  areas  for  on-reservation 
residential  schools  will  be  assigned  by  the 
appropriate  Bureau  Area  Director  and 
facilities  will  be  designed  to  house  the 
potential  enrollment  within  that  attendance 
area. 

(3)  Attendance  areas  for  off-reservation 
residential  schools  will  be  congruent  with  the 
boundaries  of  the  Bureau  Area  Office  in 
which  they  are  located.  If  more  than  one  off- 
reservation  residential  school  is  located 
within  the  boundaries  of  a  single  BIA  Area 
Office,  each  school  will  be  assigned  a 
function  and  an  enrollment  capacity  within 
the  Area  by  the  Director,  Office  of  Indian 
Education  Programs  in  keeping  with 
attendance  policy.  Copies  of  attendance 
areas  will  be  available  from  all  Area  Offices. 

(c)  “Bureau”  means  the  Bureau  of  Indian 
Affairs. 

(d)  "contract  school”  means  any  school 
operated  by  a  tribal  organization  for  the 
education  of  Indian  children  with  financial 
assistance  under  a  contract  with  the  Bureau. 
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(e)  "Director”  means  the  Director  of  the 
Office  of  Indian  Education  Programs  in  the 
Bureau,  or  his/her  designee. 

(f)  “housed”  has  reference  to  the 
availability  of  school  facilities  for  students  in 
an  attendance  area  and  “unhoused"  means 
that  such  facilities  are  not  available. 

(g)  "Indian”  means  a  person  who  is  a 
member  of  an  Indian  tribe. 

(h)  "Indian  tribe”  means  any  Indian  tribe, 
Band,  Nation,  Rancheria,  Pueblo,  Colony  or 
Community,  including  any  Alaska  Native 
village  or  regional  or  village  corporation  as 
defined  in  or  established  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act  (85 
Stat.  688)  which  is  recognized  by  the 
Secretary  as  eligible  for  the  special  programs 
and  services  provided  by  the  Bureau  to 
Indians  because  of  their  status  as  Indians. 

(i)  “Office"  means  the  national 
headquarters  for  the  Director  of  Indian 
Education  Programs  in  the  Bureau  of  Indian 
Affairs. 

(j)  "School  board”  means  a  tribal 
organization  which  exercises  budgetary  and 
personnel  responsibility  authorized  by  law 
and  other  policy  directions  for  local  schools 
in  keeping  with  Bureau  regulations. 

(k)  "Secretary”  means  the  Secretary  of  the 
Interior,  or  his/her  designee. 

(l)  “Superintendent"  means  the  official  in 
charge  of  education  at  a  Bureau  of  Indian 
Affairs  Agency  Office. 

(m)  "Supervisor”  means  the  Chief 
Education  Officer  at  the  local  school  level 
usually  referred  to  as  the  principal  of  the 
school. 

(n)  "tribal  organization”  means  the 
recognized  governing  body  of  any  Indian 
tribe;  or  any  legally  established  organization 
of  Indians  or  tribes  which  is  controlled, 
sanctioned,  or  chartered  by  such  governing 
body  or  bodies  or  which  is  democratically 
elected  by  the  adult  members  of  the  Indian 
community  to  be  served  by  such  organization 
and  which  includes  the  maximum 
participation  of  Indians  in  all  phases  of 
activities. 

3.  Effect  on  existing  Indian  rights. 

Nothing  in  this  notice  shall  be  construed  as 
intending  to: 

(a)  Affect,  modify,  diminish  or  otherwise 
impair  the  sovereign  immunity  from  suit 
enjoyed  by  an  Indian  tribe; 

(b)  Authorize  or  require  termination  of  any 
trust  responsibility  of  the  United  States  with 
respect  to  the  Indian  people; 

(c)  Influence  the  tribal  choice  in  the 
selection  of  schools  for  their  children. 

4.  Statement  of  policy. 

(a)  The  Federal  Government  has  assumed  a 
responsibility  to  construct,  maintain  and 
operate  schools  for  eligible  Indian  children. 
The  extent  of  the  responsibility  assumed  for 
the  construction  and  maintenance  of  schools 
is  based  primarily  on  the  number  of  unhoused 
or  inadequately  housed  Indian  children  in  the 
schools  available  to  reservation  communities 
and/or  the  lack  of  education  programs  that 
address  the  needs  of  Indian  children. 

(b)  School  facilities  shall  be  constructed  to 
serve  students  on  a  day  basis  whenever 
possible. 


(c)  School  facilities  shall  be  constructed  as 
close  as  possible  to  the  homes  of  the  students 
to  be  served  who  reside  in  well-defined 
enrollment  areas. 

(d)  First  consideration  in  construction  of 
facilities  must  be  given  to  the  feasibility  of 
major  repair  and  renovation  of  existing 
facilities  to  achieve  maximum  effectiveness 
of  funds  to  be  spent  and  only  if  such  is  not 
feasible  will  there  be  justification  for 
complete  replacement  of  existing  facilities. 

(ej  The  ranking  order  (priority)  for  actual 
construction  shall  reflect  the  urgency  of  need 
determined  by  the  number  of  unhoused 
Indian  children  and  distance  to  schools 
(Federal,  contract,  or  public)  available  to 
such  children. 

5.  Application  process — Preapplication 
planning  and  assistance. 

(а)  Upon  the  request  of  a  tribe  to  the 
Director,  Office  of  Indian  Education 
Programs,  the  Bureau,  through  its  Agency, 
Area  and  Central  Office,  shall  provide 
technical  assistance  to  the  extent  possible  in 
pre-planning  related  to  school  construction. 
Such  planning  shall  include  but  not  be  limited 
to: 

(1)  Assessing  local  needs. 

(2)  Appraising  problems  of  safety  and 
usable  life  of  buildings. 

(3)  Determining  emergencies  to  be  served 
outside  the  priority  systems. 

(4)  Planning  interim  alternatives. 

(5)  Such  other  ways  as  may  be  requested. 

(б)  Upon  the  request  of  a  tribe,  the  Bureau 
will  assist  tribal  organizations  in  obtaining 
alternative  sources  of  construction  assistance 
that  may  be  available  through  other  Federal 
agencies  (HEW’s  Pub.  L.  81-815  or  Indian 
Education  Programs  and  the  Economic 
Development  Administration). 

6.  Who  may  apply  (eligible  applicants). 

(a)  Any  tribe(s)  or  tribal  organization 
(school  board,  education  committee,  etc.) 
served  by  a  Bureau  operated  school  or  any 
contract  school  may  submit  an  application 
for  school  construction.  An  application  may 
be  initiated  in  cooperation  with  a  Bureau 
school,  agency  or  Area  Office  Education 
personnel. 

(b)  An  applicant  tribal  organization  must 
control  and  manage  the  contract  school. 

(c)  Title  to  the  land  on  which  a  contract 
school  is  located  must  be  vested  in  the  tribe 
or  the  United  States;  or,  a  lease  for  the  useful 
life  of  the  improvement  must  be  entered  into 
with  the  tribe  or  the  United  States  for  the 
ground  on  which  it  is  located. 

(d)  A  Bureau  or  contract  school  must  have 
a  minimum  current  enrollment  or  projected 
enrollment  of  25  students  in  grades  K  through 
8  and/or  50  students  in  grades  9  through  12. 

7.  Obtaining  application  forms. 

Application  forms,  instructions  and  related 
materials  are  available  from  Bureau  Agency 
Superintendents  of  Education  and  Area 
Office  Education  personnel  (serving  non- 
reservaion  boarding  schools).  Use  of 
standard  application  forms  will  facilitate 
processing  of  applications.  However,  they  are 
not  required  if  the  information  contained  in 
paragraph  8  below  is  stated  in  the  applicant’s 
request  for  school  construction. 


8.  Contents  of  application. 

An  application  for  construction  of  school 
facilities  shall  be  in  writing  and  shall  contain 
the  following  information: 

(a)  Full  name,  address  and  telephone 
number  of  the  applicant. 

(b)  Full  name  of  tribe(s)  to  be  served  by  the 
project  school. 

(c)  Signature  of  authorized  representative 
of  tribe(s)  to  be  served. 

(d)  Date  of  submission  to  the  Bureau  and 
the  name  of  the  office  to  which  the 
application  is  being  submitted. 

(e)  An  outline  of  pertinent  educational 
program  data  including: 

(1)  Grades  offered. 

(2)  Average  daily  membership  (ADM)  as  of 
the  most  recent  October  31. 

(3)  Description  of  attendance  area  with 
school  population  5-18  years  of  age. 

(4)  List  of  all  other  elementary  and 
secondary  schools  in  the  attendance  area  and 
their  distance  to  and  from  the  project  school 
in  miles  and  bus  travel  time. 

(5)  Tribal  support  of  Indian  enrollment  in 
other  schools  within  the  attendance  area.  If 
no,  explain. 

(6)  Public  school  district  in  which  the 
project  school  is  located.  Status  and  USOE 
(HEW)  priority  of  Pub.  L.  81-815  application 
for  construction  aid,  if  applicable. 

(f)  Public  school  plan,  if  any,  for  increasing 
its  size  to  accommodate  Indian  children. 

(7)  Brief  description  of  the  education 
program  of  the  project  school. 

(8)  The  design  enrollment  of  the  present 

school.  \ 

(9)  The  project  school’s  place  in  the  overall 
education  program  of  the  tribe,  reservation 
and  Bureau. 

(10)  Number  of  unhoused  students  to  be 
served  by  project  school. 

ft  Assistance  in  completing  applications. 

An  applicant  may  obtain  assistance  in 
completing  the  application  forms  from  the 
Bureau  Agency  Superintendent  of  Education 
or  Area  Office  Education  personnel  (serving 
non-reservation-residential  schools).  The 
Superintendent  of  education.  Area  Office 
Education  personnel,  or  the  Director  of  the 
Office  of  Indian  Education  Programs  shall 
make  any  information  available  to  the 
applicant  needed  to  prepare  the  application 
except  as  restricted  from  disclosure  by  the 
Freedom  of  Information  Act  (5  U.S.C.  5520), 
as  amended  by  the  Act  of  November  21, 1974 
(Pub.  L.  93-502;  88  Stat.  1561). 

10.  Where  to  submit  application. 

(a)  An  application  completed  by  a  tribe(s) 
or  tribal  organization(s)  alone  or  in 
cooperation  with  local  Bureau  education 
personnel  shall  be  submitted  to  the  Director, 
Office  of  Indian  Education  Programs  through 
the  Agency  Office  Superintendent  for 
Education  serving  the  tribe(s)  where  the 
school  is  located. 

(b)  A  completed  application  for 
construction  (particularly  for  off-reservation 
residential  schools)  that  will  benefit  more 
than  one  tribe  within  an  Area  Office(s)  shall 
be  submitted  by  the  concurring  school  board 
which  represents  the  various  tribes  served  by 
the  project  school  to  the  Director,  Office  of 
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Indian  Education  Programs  through  the  Area 
Office  Education  personnel  where  the  school 
is  located. 

11.  When  to  submit  application. 

(a)  a  new  application  or  an  updated 
application  may  be  submitted  at  any  time. 

ft>)  An  application  must  be  submitted  by 
March  1  to  be  ranked  and  considered  for 
funding  in  the  next  budget  planning  year.  For 
example:  for  a  project  to  be  included  in  the 
FY 1981  budget,  the  application  had  to  be 
received  before  March  1, 1979. 

(c)  All  applications  shall  be  ranked  in 
priority  order  for  construction)  and  the  list 
published  annually  by  October  31. 

12.  Application  review  and  action. 

(a)  The  Superintendent  for  Education  of  the 
Agency  shall  review  the  application  for 
construction  for  completeness  and  request 
any  needed  information  from  the  applicant. 
When  the  Superintendent  has  determined  the 
application  is  complete,  he/she  will  forward 
it  with  documentation  to  the  Director,  Office 
of  Indian  Education  Programs. 

(b)  Area  Education  personnel  shall  review 
all  applications  submitted  by  the  agencies 
and  by  school  boards  for  schools  serving 
mure  than  one  tribe  within  an  Area  as 
provided  under  paragraphs  13, 14  and  15. 

(c)  The  School  Facilities  staff  will  update 
the  Bureauwide  priority  listing  of  all 
approved  projects  in  order  of  priority  with 
the  project  with  the  highest  priority  listed 
first.  As  new  applications  are  received,  they 
will  be  added  to  the  priority  listing  according 
to  their  ranking. 

(d)  The  School  Facilities  staff  will  notify 
each  applicant  in  writing  of  the  project's 
priority  ranking  on  the  Bureauwide  list.  The 
applicant  will  be  notified  of  any  subsequent 
changes  to  that  ranking  If  new  applications 
ware  received  with  a  higher  ranking. 

13.  Verification  and  ranking  procedure. 

An  Evaluation  Team  composed  of 

education  and  engineering  personnel  shall 
verify  the  data  on  applications  by  an  on-site 
visit.  Verification  will  include:' 

(a)  Confirming  that  existing  conditions 
described  in  the  applications  exist  and 
determining  what  must  be  done  to  correct 
them  based  on  a  cost  effectiveness  life  cycle 
study. 

(b)  Checking  the  availability  of  other 
schools  in  the  attendance  area. 

(c)  Checking  the  percentage  of  unhoused 
students  based  on  (a)  and  (b)  above. 

(d)  Ranking  the  applications  according  to 
percentage  of  unhoused  students. 

If  two  or  more  projects  receive  the  same 
score,  the  tie  will  be  broken  by  giving  priority 
to  the  project  located  the  farthest  distance 
from  the  nearest  existing  school  to  which  the 
involved  students  could  attend. 

Bureau  education  personnel  shall  resolve 
any  conflicts  that  arise  in  the  final 
verification  of  data  on  which  the  application 
is  based. 

14.  The  Evaluation  Team. 

(a)  The  Evaluation  Team  is  composed  of 
engineers,  educators  and  such  other 
consultants  as  deemed  needed  and 
appropriate.  The  engineers  will  evaluate  the 


present  facilities  in  compliance  with  all  the 
applicable  Federal,  State  or  tribal  health  and 
safety  standards,  whichever  provides  greater 
protection,  and  with  section  504  of  the 
Rehabilitation  Act  of  1973  (87  Stat.  394:  29 
U.S.C.  794).  The  team  will  do  a  cost 
effectiveness  study  of  the  facility  to 
determine  whether  it  should  be  retained, 
repaired,  renovated  or  replaced. 

(b)  The  educators  on  the  team  will 
determine  whether  the  existing  facility  or 
proposed  new  construction  meets  the  space 
requirements  for  the  children  in  the  approved 
education  program  it  will  house.  Space 
standards  are  based  on  nationally  accepted 
space  requirements  and  the  accreditation 
requirements  of  the  State  where  the  project 
school  is  located. 

15.  Priority  system  for  ranking  construction 
projects. 

(a)  The  number  of  points  assigned  for 
priority  ranking  of  an  application  for 
construction  is  equal  to  the  percentage  of  the 
school's  enrollment  that  is  “unhoused." 
Students  are  considered  unhoused: 

(1)  When  the  condition  of  the  school 
facility  is  such  that  it  can  no  longer  be  used 
without  major  repairs,  renovations  or 
complete  replacement. 

(2)  When  the  school  can  no  longer  meet  the 
space  requirements  of  an  approved 
educational  program. 

(3)  When  the  current  enrollment  of  the 
school  exceeds  the  design  capacity  of  the 
facility. 

(4)  When  seats  are  not  available  in  any 
other  school — Bureau  operated,  tribal 
contract  or  public — within  a  one  hour’s  bus 
ride  of  home. 

(b)  When  two  or  more  project  schools  have 
the  same  number  of  points  (i.e.,  the  same 
percentage  of  unhoused  children)  preference 
for  priority  purposes  shall  be  given  to  the 
schools  located  the  greatest  distance  from 
other  schools  which  could  accommodate  the 
unhoused  children. 

16.  Emergencies  outside  the  priority  system. 

(a)  An  application  for  construction  to 
accommodate  emergency  situations  may  be 
submitted  at  any  time.  Emergency  situations 
are  deemed  to  exist: 

(1)  When  a  school  or  unit  within  a  school  is 
affected  by  fire  or  natural  disaster. 

(2)  When  a  school  or  unit  within  a  school  is 
subject  to  immediate  condemnation. 

(b)  Each  application  affected  by  (1)  or  (2) 
will  be  given  immediate  review  by  the 
Evaluation  Team  from  the  standpoint  of  the 
continued  need  for  the  school  or  the  units 
affected  in  the  mission  of  the  school  under 
the  policies  of  the  Bureau  to  educate  Indian 
children. 

Forrest ).  Gerand, 

Assistant  Secretary— Indian  Affairs. 

May  17, 1979. 

(PR  Doc.  79-18014  Piled  5-21-79;  8:45  am) 
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1944 _ 27130 

3100 _ 25606 


9  CFR 

73 . 

75 . 

.25410,  27649,  29643 
. 28294 

78 . 

. 27058 

82 . 

25410,  26850,  27650, 
28296, 28297, 29034 

91 . 

. 28298 

92 . 

. 28299,  29034 

94 . 

. 27058 

113 . 

. 25411 

381 ... _ 

. 27059 

Proposed  Rules: 

Chs.  I-IV. 

. 28474 

201 . 

. 27665 

318 _  28331 


10CFR  ' 


51 . 

. 26060,  29037 

70 . 

. 26850 

205 . 

. 25412,  29431 

210 . 

. 25412 

211 . 25621,26060,  28606, 

28655 


218 . 

. 27969 

320 . 

. 25592 

500 . 

. 28530 

501 . 

. 28530 

502 . 

. 28950 

503 . 

..28950,  29021 

504. . 

. 28594 

505 . 

..28950,  29021 

507 . 

. 28950 

516 . 

. 27606 

Proposed  Rules: 
4 . 

.  26887 

211- . 

..26113,  26115 

212 . 

. 29090 

430 . 

. 27191 

436 . 

. 27194 

456 . 

. 27200 

440 . 

. 27668 

508 . 

. 27668 

580 . 

. 27676 

585 . 

. 27676 

600 . 

. 28670 

11  CFR 

Ch.  DC... . 26733 


12  CFR 

7 . 

.  29038 

205 . •  .. 

. 25850 

217 

. 26302 

265 . 

. 28301 

308 . 

..25412,  28787 

336 . 

. ..27379 

701 . 

..  27068,  27379 

Proposed  Rules: 

28 . 

. 27431 

204 . 

. 25465 

408 . 

. 28823 

545 . 

. 26892 

725 . 

. 26115 

13  CFR 

105 . 

. 27072 

121 . 

26662 

Proposed  Rules: 

120 . 

. 26748 

14CFR 


39 .  25834.  26734,  26735, 

27380-27382, 27975-27978, 
28787, 29434-29438 

71 _ 25834.  25835,  26735, 

26736, 27383, 27979, 28787 

73 .  25834,  28787,  29439, 

29440 

75 .  25834,  27383,  28787 

95 .  29440 

97. . . 25835,  28787 

121 . . 26737,  27980 

135 . 26737,  27980 

221.. .. . 25627 

239 .  28656 

252 .  28657 

287 . 26738 

291.. .. . 26852,  26853,  29038 

302 .  27383,  28302 

311 . 25627 

385 .  27073,  28657 

1203  .  26066,  28303 

Proposed  Rules: 

Ch.  I. . 28824,  28825,  29481 

Ch.  II . 26893,  27160 

39 .  28825 

71 . 25865,  25866,  26748, 

26749, 27433, 27434, 27998, 
27999, 29482-29484 

73 .  26749.  27434 

75 .  28000,  29484,  29485 

.  121 . 25867,25869 

123 .  25869 

207.. .. . 26121 

208 .  26121 

212. . 26121 

214 . 26121 

221 . 28826 

223 .  27680 

252  .  29486 

253  .  28670 

302 .  28826 

325 . 27435 

380  .  26121 

381  . 26121 

385 .  27435 

398  . 27438 

399  .  28670,  28826 

1204  .  27161 

1216 . 27161 

15  CFR 

373.. .. . 29448 

502 .  29038 

931 _ .'.....  29580 

16  CFR 

13 .  25630,  25631,  26853, 

26854, 27384, 28304, 28305 

Proposed  Rules: 

13 .  25465,  25653,  27683, 

28671,29676 

443 .  26127,  27685 

1019 . 27685 

1145. . 28828 

17  CFR 

1 . 25431,  29448 

17.. ... . 25431 

200 .  26067,  28317,  29644 

231 _ 26739 

240. . 28318 

261 . 26739 

270 . 0029644 


Propossd  Rules: 


15 _  28678.  29090 

211 _ 26702,  28683 

229 .  26702,  28683 

240 .  25470,  26688,  26692, 

26702, 28683 

249 .  26702,  28683 

270 .  29678 

18  CFR 

2 .  27980 

35 .  26067 

154 .  26067,  26854 

157 _ 27980,  28789 

270  . 27980 

271  . 26068,  27980 

273  .  26068,  27980 

274  .  27980 

275  .  27980 

276  . 27980 

281 . 26855 

284 .  27980 

308 .  29647 

Proposed  Rules: 

32 .  28683 

35 .  28683 

154  .  27168 

271 . 27168 

281  . 26894,  28685 

282  .  29090 

286 .  29091 

290 .  29092 

19  CFR 

4 _ 27834 

134 .  27835 

153 .  29045,  29046 

159 .  28319,  28658,  28790- 

28792 

Proposed  Rules: 

146 . :. . 29489 

20  CFR 

404 .  29046 

654 .  26071 

675  . 28654 

676  .  28654 

677  .  28654 

678  . 28654 

679  .  28654 

Proposed  Rules: 

401 . 29102 

422 .  29102 

688 . ; . 27812 

21  CFR 

14 . 28321,  29048 

73 .  28321 

131 - 28322 

182 . 28323 

186 . 28323 

444 .  26071 

520 .  28323 

895 .  29214 

1020 .  29653 

1308 .  27980 

Proposed  Rules: 

70 .  26899 

145  .  25471,  27690 

146  - 29105 

155  .  28331 

163 .  28332 

167  -  27691 

168  .  29106 


182 .  28332,  28335,  28336, 

29102 

184 .  28334-28336 

186 .  28335,  29102 

193 .  26750 

455 . 26900 

500.....................................  26899 

514 .  26899 

555 .  26900 

561 . 26750 

571 . 26899 

882 .  25471,  26127,  26900 

22  CFR 

22  . 25631 

42 .  28659 

51 . 25631 

151 . 29450 

Proposed  Rules: 

121 . 28000 

122 .  28000 

123  .  28000 

124  .  28000 

125  .  28000 

126  .  28000 

127  .  28000 

128  .  28000 

130 .  28000 

220  .  26726 

221  . 26726 

222  .  26726 

23  CFR 

Ch.  II . 28792 

650 . 25434 

Proposed  Rules: 

750  .  28946 

751  . 28946 

24  CFR 

20 .  28762 

39 . 27618 

201 . 27982 

219 .  29632 

221 . 28659 

235 .  25837 

240 . _ . 26073 

280 .  27650 

510 .  27626 

841 . 27652 

882 .  26660,  28274 

1914  . 25631,  26867,  27074, 

27983 

1915  . 25633,  25636,  27074, 

27984, 28324, 28793 
1917 .  25436-25446,  25637- 


25646, 26751-26761, 27386- 
27391 , 29452, 29654-29665 
1920 .  27654-27656 

Proposed  Rules: 

201 . 28685 

570 .  28686 

880 .  28001 

882 .  27926 

888 .  28686 

1917 .  25871-25882,  26900- 

26925, 27168-271 79, 28686, 
28687, 29492 
2205 . 27922 

25  CFR 

114 .  29492 

Proposed  Rules: 

31a. . 29832 
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ill 


31b . 29834 

31g . 29836 

31  h . 29842 

31  j . 29854 

33 .  29857 

26CFR 

1 . 26868,  27078,  27079, 

27656, 27984, 28794 

5b . - . 27079 

20 . 28794 

38 . 27089 

301 . 27986,  28660,  29048 

402 .  29048 

Proposed  Rules: 

1  . 27180-27182,  27446, 

28001 , 28004, 28830,  29679 

5b . 27181 

20 . 27446 

25 .  27446 

31 . 27182,  27183 

53 .  29680 

27  CFR  j 

71 . 27093 

Proposed  Rules: 

170 .  29691 

231 . 29691 

240 .  29691 

28  CFR 

0 .  25837,  28800 

2  . 26540-26550,  27391, 

27658 

29  CFR 

89 . 29048 

575 .  28663,29049 

786 . 26870 

1952 . 28325,  28326 

2702 .  29666 

Proposed  Rules: 

Ch.  XII . 26761 

524  .  26127 

525  .  26127 

1420 .  26128 

1910 .  26925 

30  CFR 

46 .  28588 

651 . 28588 

Proposed  Rules: 

Ch.  VII . 28005 

49 .  29692 

250 .  27448,  27449 

31  CFR 

5 . 27990 

103 .  26871 

408 .  29666 

32  CFR 

252 .  27095 

631 . 27391 

707 .  27990 

716 . .....25647 

806b . 26739 

819 .  28801 

920... . 2687* 

1201 . 27096 

1203 .  27096 

1212 .  27096 

1214 . 27096 


1216 _ 27096 

1220  .  27096 

1221  . 27096 

1250 .  27096 

Proposed  Rules: 

214 .  28338 

633 .  28008 

32A  CFR 

Ch.  XVIII . 27991 

Ch.  XIX. . 27991 

Proposed  Rules: 

Ch.  I _ 29368 

33  CFR 

117 . 27391 

127 .  27991 

164 .  26740 

208 .  29050 

239 .  28524 

Proposed  Rules: 

100 . ...28830 

110 .  25883 

117 . 27459,  28009,  29494 

157 . 29495 

36  CFR 

7 . 26073 

Proposed  Rules: 

Ch.  II . 28474 

Ch.  IX . 29695 

219 .  26554 

251 _ 29107 

38  CFR 

2. _ 25648 

3 .  28328 

21 _ 25648 

36 .  25839 

Proposed  Rules: 

3 _  26762 

21 . 26763 

39  CFR 

3000  .  27658' 

3001  . 26074 

40  CFR 

51  _ 27558 

52  .  25840,  26741,  27558, 

27991,29453 

53  . 27558 

58 .  27558 

65 .  25446,  25448,  25450, 

25649, 25842, 25843, 26741- 
26743, 27101-27106, 27660, 
27661, 29455, 29667 

162 .  27932,  27945 

180 .  29050,29051 

228 .  27662,  29052 

180 .  25452,  25844,  26743 

413 .  27993 

Proposed  Rules: 

Ch.  I _ 29495  . 

6 .  25475 

52 .  25471,25472,  26763, 


26765, 26926, 27183-27188, 
27691 . 27699, 28232, 28234, 
28688, 28692, 29496, 29497, 


29499 

62 .  27189 

65 .  25473,  26767,  26768, 


269^8-26943, 28010, 28343, 
29499 


81 . 

85  . 

86  . 

. 29500 

. 26769 

. 25883,  27700 

122 . .: _ 

. 25475 

123 . 

. 25475 

124 . 

. 25475 

125 . 

. 25475 

162 . 

..25475,  29121 

180 . 

. 28693 

256 . 

. 28344 

762 . 

. 27702 

770 . 

. 27334 

771 . 

. 27334 

772 . 

..27334,  27335 

1510 . 

. 28196 

41  CFR 

Ch.  1 . 

. 25845 

Ch.  3 . 

. 25454 

Ch.  101 . 

. 27393 

5-1 . 

. 29668 

5A-1 . 

. 29668 

5A-60 . 

. 29456 

5B-1 . 

. 29668 

14H-1 . 

.  26744 

. 28664 

. 27392 

101-44 . 

. 27392 

101-45 . 

. 27392 

114-50 . 

. 28329 

Proposed  Rules: 

Ch.  4 . 

. 28474 

Ch.  101 . 

. 29368 

42  CFR 

57 . 

. . . 29053 

124 . 

. 29372 

205 . 

. 26745 

206 . 

. 26745 

405 . 

. 29058 

441 . 

. 29420 

Proposed  Rules: 

Ch.  1 . 

.  25476 

51 . 

. 25476 

52f . 

28010 

66 . 

. 25886 

405 . 

.25476,  28768 

466 . 

. ..26769 

43  CFR 

Proposed  Rules: 

17 . 

. 29501 

1600 . . . 

. 29501 

3400 . 

. 25653 

426  . • . 

. 28831 

3500 . 

. 26130 

Public  Land  Orders: 

5662 .  28666,  29065 


44  CFR 


Ch.  1 . 

. 25797 

45  CFR 

146a . 

. 25820 

199a . 

. 27993 

205 . 

. 26075,  29426 

206 . 

. ..26075 

233 . 

. 26075,  29065 

302 . 

. 28802 

1060 . 

. 26745,  27994 

1061 . 

. 29458 

1062 . 

•  OJfcvD 

1611 . 

_ 26329 

Rules: 

Ch.  X . 

. 28016 

Ch.  XI . 

. 26771 

100 . 

. 26296,  27703 

100a. . 

. 26298,  27703 

100b . 

.26298,  27703,  28012, 

29121 

100c . 

. 26298.  27703 

lOOd . 26298'  27703 

116d . 

. 28184 

119 . 

. 26258 

120 . 

. 28258 

134 . 

. 28238 

134a. . 

. 28238 

134b . 

. 28238 

161e . 

. 27630 

161e . 

. 28756 

161m . 

. 27630 

232 . 

. 29122 

233 . 

. 29122 

302 . 

. 29122 

46  CFR 

31  . . 

. 25986 

34 

25986 

40_ . 

. 25986 

54  . 

. . 25986 

56.„ . 

.  25986 

98 . . 

. 25986 

154 . 

. 25986 

154a. . 

. 25986 

531  . . 

. 25651 

536 . 

. 25651 

Proposed  Rules: 

Ch.  IV . 

. . . 28022 

502. . 

. 28694 

512. . 

. 26944 

547. . 

. 29122 

47  CFR 

2. _ 

_ 29066,  29067 

5 . 

. 29070 

13 . 

. 29076 

15 . 

. 29066 

19 . 

. 29071 

21 . 

. 29070 

83 . 

..29072,  29073,  29077 

87 . 

. 29073 

90 . 

. 27994.  29067 

Proposed  Rules: 

73 . 

26772,  26955,  28022- 

28029,29126 

76 . 

. 28347 

83 . 

. 28031,  29127 

87 . 

. 29127 

94 . 

_ 25886 

48  CFR 

Proposed  Rules: 

4 . 

.  29502 

8 . 

.  29502 

15 . 

. 29502 

49  CFR 

393 . 

. 25455,  25456 

571 . 

.26884,  27394-27402 

630 . 

.  96050 

1033 . 

26084-26087,  27662, 

27995, 28667, 28803, 29078, 


29079 

1036. — . 29476 

1245. . . . 25457 
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1246 .  25457 

Proposed  Rules: 

Ch.  II . 29416 

Ch.  X. . 25476.  25653 

23 . 28928 

71 _ 28696 

107 _ 29503 

171  . 25886.  27460 

172  .  25886,  27460,  29503 

173  .  25886,  27460,  29503 

174  _ 27460 

175  .  27460,  29503 

176  .  25886.  27460 

177  . 27460 

178  .  25886,  26772,  28032 

192 . .* . 28831 

195 .  28831 

229  .  29604 

230  .  29604 

830 .  25889 

1100 .  25653 

1206 .  26131 

1207.... . 26131 

580 .  28032 

50CFR 

17 . 29478 

26 .  26747,  27402,  28330, 

28668 

33 .  25458,  27403,  27996, 

28804 

212 . 27404 

222 .  29478 

661 . 26747 

674 .  29080 

Proposed  Rules: 

Ch.  IV. . . 25891 

17. _ 27190,  29128,  29566 

23 .  25480 

285 .  28372 

410 .  29300 

602 .  25891 

611 . 26131,  26956 

651 . 25484 


V 


Federal  Register  /  Vol.  44,  No.  100  /  Tuesday,  May  22, 1979  /  Reader  Aids 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  all  This  is  a  voluntary  program.  (See  OFR  NOTICE 
documents  on  two  assigned  days  of  the  week  FR  32914,  August  6,  1976.) 

(Monday/Thursday  or  Tuesday/Friday). 


Monday _ Tuesday _ 

DOT/COAST  GUARD  USDA/ASCS 

•  DOT/NHTSA _ USDA/ APHIS 

DOT/FAA _ USDA/FNS 

DOT/OHMO _ USDA/FSQS 

DOT/OPSO _ USDAVREA 

CSA _ MSPBVOPM* 

_ LABOR 

_ HEW/FDA 


Thursday _ 

DOT/COAST  GUARD 

DOT/NHTSA _ 

DOT/FAA _ 

DOT/OHMO _ 

DOT/OPSO _ 

CSA _ 


Friday 

USDA/ASCS 

USDA/ APHIS 

USDA/FNS 

USDA/FSQS 

USDA/REA 

MSPBVOPM* 

LABOR 

HEW/FDA 


Documents  normally  scheduled  for  publication  on 
a  day  that  will  be  a  Federal  holiday  will  be 
published  the  next  work  day  following  the 
holiday. 


Comments  on  this  program  are  still  invited. 
Comments  should  be  submitted  to  the 
Day-of-the-Week  Program  Coordinator.  Office  o( 
the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administration. 
Washington.  D  C.  20406 


•NOTE:  As  of  January  1,  1979,  the  Merit 
Systems  Protection  Board  (MSPB)  and  the 
Office  of  Personnel  Management  (OPM)  wM 
publish  on  the  Tuesday/Friday  schedule. 
(MSPB  and  OPM  are  successor  agencies  to 
the  Civil  Service  Commission.) 


REMINDERS 


The  items  in  this  list  were  editorially  compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not 
include  effective  dates  that  occur  within  14  days  of  publication. 

Rules  Going  Into  Effect  Today 

Note:  There  were  no  items  eligible  for  inclusion  in  the  list  of  Rules 
Going  Into  Effect  Today. 

List  of  Public  Laws 

This  is  a  continuing  list  of  public  bills  from  the  current  session  of 
Congress  which  have  become  Federal  laws.  The  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  “slip  laws")  from  the  Superintendent 
of  Documents,  U.S.  Government  Fainting  Office,  Washington,  D.C. 
20402  (telephone  202-375-3030). 

Last  Listing  May  14, 1979 

H  J.  Res.  262  /  Pub.  L.  96-1 1 .  To  declare  May  1 8, 1 979  to  be 

"National  Museum  Day".  (May  18, 1979;  93  Stat.  25)  Price 
$.60. 
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limmiui 


would  you 
like  to  know 

if  any  changes  have  been  made  in 
certain  titles  of  the  CODE  OF 
FEDERAL  REGULATIONS  without 
reading  the  Federal  Register  every 
day?  If  so,  you  may  wish  to  subscribe 
to  the  LSA  (List  of  CFR 
Sections  Affected),  the  “Federal 
Register  Index,”  or  both. 

LSA  (List  of  CFR  Sections  Affected) 

$10.00 

per  year 

The  LSA  (List  of  CFR  Sections 
Affected)  is  designed  to  lead  users  of 
the  Code  of  Federal  Regulations  to 
amendatory  actions  published  in  the 
Federal  Register,  and  is.issued 
monthly  in  cumulative  form.  Entries 
indicate  the  nature  of  the  changes. 

Federal  Register  Index  $8.00 

per  year 

Indexes  covering  the 
contents  of  the  daily  Federal  Register  are 
issued  monthly,  quarterly,  and  annually. 
Entries  are  carried  primarily  under  the 
names  of  the  issuing  agencies.  Significant 
subjects  are  carried  as  cross-references. 

A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 

in  the  Federal  Register. 

Note  to  FR  Subscribers:  FR  Indexes  and  the 
LSA  (List  of  CFR  Sections  Affected)  will  continue 
to  be  mailed  free  of  charge  to  regular  FR  subscribers 


Mail  order  form  to: 

Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 


g  There  is  enclosed  $_ 


.  for . 


subscription(s)  to  the  publications  checked  below: 


LSA  (LIST  OF  CFR  SECTIONS  AFFECTED)  ($10.00  a  year  domestic;  $12.50  foreign) 
FEDERAL  REGISTER  INDEX  ($8.00  a  year  domestic;  $10.00  foreign) 


Name . 


i  Street  Address 


City. 


State 


ZIP. 


Make  check  payable  to  the  Superintendent  of  Documents 
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